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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a delay from the date of a defendant's arrest to the 


date of his trial of 359 days, only thirty-one of which were atitributable 


to him, was a violation or his constitutional right to a speedy trial. 


2. Whether there was sufficient evidence to sustain [the Govern- 


ment's burden of proof on the issue of self-defense, where the Government 
| 


| 
introduced appellant's statement that he acted in self-defense and where 
| 


| 
the only evidence introduced in rebuttal, relating to the number and loca- 
| 


tion of wounds, was not inconsistent with appellant's statement. 
3. Whether appellant was entitled to the "missing witness" in- 
struction where the Government failed to produce the compleinont at the 
trial, and where, although complainant was not present at provibus calls 
for trial, the Government failed to take appropriate steps to insure his 
presence at the trial. 
4. Whether Miranda vs. Arizona, 384 U. S. 436 (1966), should 
be applied so as to exclude a defendant's admission in a federal eriminal 
case tried prior to the date of that decision but as to which on that date 
a direct appeal was pending and had not been submitted; in thel alternative, 
whether, in tne light of the principles of Miranda, this Court should re- 
verse a conviction in which the defendant's admission, which gonial have 


been inadmissible under Miranda had the trial taken place some six weeks 


i 
later, was the only evidence linking the defendant to the offense. 


JURISDICTIONAL STATEMENT. . 


STATEMENT OF THE CASE 


STATUTES AND RULES INVOLVED. 


CONCLUSION. 


APPENDIX A. 


The delay of almost a year between appellant's arrest 

and trial constituted a denial of his right to a speedy 
trial, and the court below erred in denying appellant's 
motion to dismiss the indictment on that ground. .... 


There being insutficient evidence to sustain the Govern- 
ment's burden of proof on the issue of self-defense, the 
issue should not have been submitted to tne jury... . 


The circumstances being such that the trier of fact 
could and should have found that the Government's 
failure to produce the complainant as a witness was not 
sufficiently explained, it was error for the court below 
to refuse to give the missing witness instruction. .. . 


The applicability of Mirande vs. Arizona to this case 
being an open question, this Court should reverse ap- 
peliant's conviction which was entirely dependent upon 
his statement made after his arrest and prior to his 
having been advised of his right tc consult counsel. . 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a judgment and commitment of the Unilted States 


| 
District Court for the District of Columbia (Corcoran, J.) of Jund 10, 1966, 


under the terms of which appellant was convicted of assault with a dangerous 

weapon and carrying a dangerous weapon and was sentenced to two td six years 

on the assault with a dangerous weapon conviction and to one year lon the car- 

rying a dangerous weapon conviction, the sentences to run Seeereneiy: 

Leave to appeal in forma pauperis was granted by the District court. 
The District Court had jurisdiction under Sections 11-305 and ll- 

306 of the District of Columbia Code (1961), and this Court has jurisdiction 


under Section 1291 of Title 28 of the United States Code. 


Ro AD mee oa og 
ae UT Ul 


On May 8, 1965, appellent was arrested in connection with the 
shooting of one Joseph N. Grant on April 30, 1965. On May 10, 1965, 
preliminary hearing was waived and appellant was released on a personal 
bond to the D. C. Boil Project. On July 6, 1965, an indictment was filed 
charging appellant with essault with intent to kill (D. C. Code, Section 
22-501), assault with a dangerous weapon -- i.ec., a pistol (D. C. Code, 
Section 22-502) and carrying a dangerous weapon (D. C. Code, Section 22- 
3204). Appellant was arraigned and pleaded not guilty on July 9, 1965, 
and the case was set for trial for the week of September 13, 1965. 

The trial date was continued thirteen different times and trial 
of the case did not start until Moy 2, 1966. The date and explanation of 
each continuance as shown on the District Court jacket and on the criminal 
case card of the office of the Assignment Commissioner of the District 
Court are set forth in Appendix A following the conclusion of this brief. 
On April 6, 1966, appellont moved to dismiss the indictment for lack of a 
speedy trial or for want of prosecution (Copeland Supplemental Transcript 


4-5). The motion was denied and the case was continued. The motion was 


renewed on April 27, 1966 (Copeland Supp. Tr. 5 - 6) and was again denicd 


and the case was further continued. The case come on for trial on May 2, 
1966, at which time the motion to dismiss the indictment for lack of © 
speedy triol was again renewed and denied (Tr. 11). The trial took place 
on May 2 and May 3, 1966, and resulted in a verdict of not guilty of the 
charge of assault with intent to kill, but guilty of assault with a dan- 


gerous weapon and of carrying a dangerous weapon. 


The case was called on May 2, 1966 before Judge Corcoran, and both 
sides responded ready (Tr. 3). The prosccutor then announced thet the com- 
ploining witness was not in court, that Government counsel understood that 
he was in court carlier in the morning and that the Government ie attempting 
to bring him over from the Court of General Sessions "where he vas responding 
to a little problem of his own" (Tr. 4). After some introductory words to 


the jury, the court advised the jury that there would be 2 slight delay "be- 


cause the complaining witness is tied up in another court” (Tr. j10), and 
| 


shortly thereafter the Government moved for an attachment of the complaining 
| 


| 
witness, stating that he had been spoken to personally on the preceding 
Thursday by Detective McEwen and that he acknowledged that he had received 


the subpoena and that he would appear in court. A bench warrant was issued 


(fr. 10 - 11). 
Prior to bringing in the jury, the court held a hearing on appel- 


lant's Mallory objections to certain statements allegedly made by hin to 


several police officers (Tr. 12 ff). Detectives Ernest L. Paige and Louis 


R. Harris testified that together they arrested appellant at his apartment 


(Tr. 18 and 29). Detective Paige testified that upon appellant's opening 


| 
the door to his apartment, the detective advised him that he was under arrest 


| 
(fr. 16). Detective Harris testified that he advised appellant) that he did 


not have to tell them anything, and that anything he dia tell them would be 
| 


| 
used either for or against him (Tr. 32), but the testimony of Detective Paige 
| 


| 
2s to what was said to appellant at the time of arrest makes no|mention of 
| 


any such advice (Tr. 15 - 16). There was no testimony that appellant was 


advised, prior to his making the statement later admitted in evidence, of 


his right to consult counscl, and the only possible inference from Detective 


aige's testimony is that he was not so advised (fr. 15 - 16). Following 


the taking of testimony on the Mallory issue, the court ruled that the 

eppcllant ct the time of his arrest would be 
edmitted, but that other tements made subsequently would be excluded 
(Tr. 

After the opening statements, the Government called Doctor Edward 
Fisher, who testified that, in his capacity as resident in general surgery, 
Freedman's Hospital, he had occasion to examine Grant in the early hours of 
the morning of May 1,,1965 for multiple gunshot wounds (Tr. 48 - 49). He 
testified as to a wound of entrance in the front of Grant's chest, another 
wound in the back of the chest, a wound in the back of the neck which 

superficial as though an object had grazed the back of the neck but 
had not penetrated” and a wound in the front of the thigh on the left (Tr. 
also testified as to the presence of 2 bullet under the skin in 
of the left thigh and a bullet in the back of the chest (Tr. 50). 
On cross examination Dr. Fisher was uneble to state which of the four wound 
occurred first (Tr. 56). 

The Government thereupen called Detective Harris, whe described 
his participation in appellent's arrest on May 8, 1965. The detective testi- 
fied that at the time of the arrest he was accompanied by Detective Paige 
(Tr. 61) and thet he stated to appellant that he wanted to talk with him 
about a shooting which had occurred on April 30 (fr. 62). He further testi- 

over the objection of defense counsel, that appellant stated "Well, 
involved in the shooting, but the reason I shot the man was because 


jumped and I was afraid" (Tr. 63). 


| 
, | , 
The Government thereupon calic. Detcetive Brnest L. Paige, who 


testified that appcllant stated at the time of the arrest t 
Grant because Grant had jumped him and he was defending himself, |thet the 


incident took place in the 200 block of P Street, N. W., that they had been 


started on the street (Tr. 65 - 66). 


The Government then called Jerome Srith, who testificd);that in the 


238 P Street, N. W. and that he was leaving ond the altercation 
i 
| 


April 30, 1965 or the carly motning hours of Moy |2, 1965 he 
had occasion to sce that he put him in a cab and tool 


men's Hospital, that G ~ was breathing heavily and was bleeding from one 
| 

of his legs and hi he that he appeared tc be in pain ani that Smith 
| 

never witnessed the shooting (Tr. - 73). 


The Government thereupon placed into evidencc a statemént from the 


etropolitan Police Department that appellant did not have on April 30, 1965, 
lI 
2 license to carry a2 pistol in the District of Columbia (Tr. T5)4 


The Governnent then askel for a recess because of the absence 


| 
the compluining witness (Tr. 76). The court announced to the jury that there 


i 
would be another Jelay in the case, indicating that H 
| 


"There is a missing witness who is an important witness 
both sides. I have issued a bench warrant to find ipeose 
It simply means that we have the police out looking for 
him. They will bring him in forthwith as soon as they \Pind 
hin" (Tr. 77). 
| 
| 
me following morning the Government announced that it|would 
| 


(fr. 80). The defense moved for a judgment of acquittal on 211 ¢ounts, 


which, after argument of both sides, was denied (Tr. 82). 
? ? 


The defense thereupon called Selly Abney, who testified that she 


anl appellant were at the premises at 310 P Street around ten or |fiftecn 


seated, reached 
appellant's head 1 i I a started beating him, that someone 
’ the room in which the beating was taking place and 
ad appellant walked down to 238 P Street, N. W., whereupon 


the samc thing over and started beating appellant's 


"Didn't I tell you I was going to kill you the last thing 


do2" 
LXdO?™, 


n am 


whereupen the witness "got scared", ran upstairs and knew nothing else that 
happened (Tr. 83 - 85). The witness testified she had seen Grant strike ap- 
pellant on a previous occasion, 


appellant strike back (Tr. 86). 


The idcfense thereupon rested an 


of acquittal (Tr. 83), which was denied (Tr. 69). 


Following the summtions to the jury, and before the court instructed 
the jury, the defense requcsted the giving cf the missing witness instruction 
(Tr. 105). During the course cf discussion bctween counscl and the court as 
to whether the instruction should be given, the court at first indicated that 
it would coment tc the jury on the sudject (Tr. 105). Leter, during the 
discussion, appellant's triel counsel state] thet appellant nad seen the con- 
ploining witness the previous evening, whereupon the court stated: 

"You know an attachment is out. Why didn't you tell me? 

If you know where that witness is you arc subject to the 

duty to preduce him. He is subject to 2 bench warrant 


right now" (Tr. 106). 


The court thereupon announced that it was going to deny the request for the 


| 
| 
| 
| 
| 
| 
i 


1t knows there is @ bench warrant outstanding 
for that witness." * * * "Trot in itself is suffi- 
deny your request for an instruction. Denied. | 
your exception" (Tr. 107). 


e discussions between appellant's trial counsel and the court, tne 


court stated: 
| 
"I want the recore tu state you did know where the witness 
was and still had the nerve to ask for a missing witness! 
instructicn" (Tr. 108).* 


Finally, in response to dcfense counsel's statement that Grant was) "available 
? 


te the Government", the court stated: 


" 


(Tr. 108). 


| 
| 
| 
| 
| 
| 
H 
"He is not. I mle that ruling - you have your exception 


| 
The court thereupon charged the jury (Tr. 108 - 122), omitting the 
missing witness instruction. Approximately two hours and twenty riinutes af- 


ter the jury had retired, the court took acticn upon two requests frem the 
jury, declining to summrize the testimeny of the two detectives but repeat- 
1 


ing for the jury the substance of the charge with respect to assault with a 


‘ i 

dangerous weapon (Tr. 123 - 125). Approximately one-half hour later, the 
| 

jury returned its verdict of not guilty cn Count Number One and guilty on 


Counts Two and Three. 

While the jury was deliberating, counsel for appellant below had a 
conversation with the trial judge in chambers. Thereafter, the judge 
announced that he felt the present state of the record wes not wholly 
fair to counsel and suggested that counsel make a statement that 
would be exculpatory of anything that may have been assumed to |be the 
fact. Counsel for appellant thereupon stated for the record tHat he 
had not known of the whereabouts of Grant until after the beginning 
of the trial proceedings that morning and further steted that he had 
advised Detective Harris as to all his information concerning the 
whereabouts of Grant (Tr. 126 - 127). | 


STATUTES AND RULES INVOLVED 


S. Constitution, Amendment No. 6: 


"In all criminal prosecutions, the accused shall enjoy the right 
to a speedy * * * trial * * *." 


C. Code, Sec. 22-502 (1961 ed.): 

"Every person convicted of an assault with intent to commit 
mayhem, or of an assault with a dangerous weapon, shall be sen- 
tenced to imprisonment for not more than ten years." 


C. Code, Sec. 22-3204 (1961 ed.): 


My 


No person shall within the District of Columbia carry either 
openly or concealed on or about his person, except in his dwelling 
house or place of business or on other land possessed by him, a 
pistol, without a license therefor issued as hereinafter provided, 
or any deadly or dangerous weapon capable of being so concealed. 
Whoever violates! this section shell be punished as provided in 
section 22-5215, unless the violation occurs efter he has been 
convicted in the District of Columbia of a violation of this sec- 
tion or of a felony, either in the District of Columbia or in an- 
other jurisdiction, in which case he shall be sentenced to im- 
prisonment for not more than ten years” 


Rule 46(b), Federal Rules of Criminal Procedure: 


"If it appears by affidavit that the tcstimony of 2 person 
is materiel in eny criminal proceeding and if it is shown thot 
it may become imprecticable to secure his presence by subpoena, 
the court or commissioner may require him to give bail for his 
appearance as a witness, in an amount fixed by the court or com- 
missioner. If the person fails to give bail the court or com- 
missioner mey commit him to the custody of the marshal pending 
final disposition of the proceeding in which the testimony is 
needed, may order his release if he has been detained for an 
unreasonable length of time and my modify at any time the re- 
quirement as to bail”. 


STATEMENT OF POINTS 


The court below erred in refusing to grant appellentt's mo- 


tions to dismiss the indictment for lack of a speedy trial. 
2. The court below erred in refusing to grant appellanit's motion 

for judgment of acquittal as to the second count of the indictment charging 

assault with a dangerous weapon, in view of the Government's failure to 


sustain its burden of proof on the issue of self-defense. 


3. The court below erred in denying appeliant's request that 


| 
the "missing witness” instruction be given with reference to the failure 


of the Government to produce the complainant. 


4. The court below crred in admitting in evidence appellant's 


statement that he shot the complaining witmess. 


5. This Court should reverse a conviction wholly dependent upon 
an admission which would have been inadmissible had the case been tried 
following the dccision of the United States Supreme Court, some six weeks 


later, in Miranda vs. Arizona, 364 U. S. 436 (1966) 


SUMMARY OF ARGUMENT 


I. There was 2 delay of 359 days between appcllent'’s arrest and 
his trial. Anslysis of the reasons for this delay discloses that less than 
ten percent thereof was attributable to appellant. There being no excusable 
reasons accounting for the delay, and appellant having moved the court be- 
low on three separate occasions to dismiss the indictment for lack of 
specdy trial, it was crror on the part of the court below not to grant the 
motion, even though appellant had been admitted to bail. 

II. Where there is evidence that the defendant acted in self- 
defense, and particularly where that evidence appears in 2 statement intro- 
duccd by the Government, the Durden is on the Government to prove beyond 2 
reasonable doubt that the defendant did not act in self-defense. The evi- 
dence in this case placed that burden on the Government. The only evidence 
in rebuttal of the assertion of self-defense (the number and location of 
wounds) was insufficient os 2 mttcr of law to sustain the Government's 
burden. The issue ought, therefore, not to have been supmitted to the jury, 
and appellant's motion for 2 judgment of acquittal on the charge of assault 
with ca dangerous weapon should have been granted. 

III. The Government failed to put the complainant on 
the stand. Appellant requestcd that the missing witness instruction be 
Given. The circumstances of this case were such that the trier of fact 


could, and indeed should, have found that the compleinant was peculiarly 


available to the Government and that his absence was not sufficiently ex- 


plained. The grounds upon which the court below declined to give the miss- 
ing witness instruction were erroneous, and the failure to give the in- 


truction took away from the jury en issue which ought to have been before it. 


IV. Appellant's statement to the police, made after his arrest 
and prior to his having been advised of his right to consult coungel, was 
inadmissible if the rule in Miranda vs. Arizona, 384 U. S. 436 (1966) ap- 
plies to this case. Notwithstanding the statement in Johnson vs.| New Jersey, 
384 U. S. 719 (1966), that the Miranda rule would apply prospectively, this 


i 
Court is free to apply Miranda to this case (1) because Johnson involved s 
eS | 
state conviction and was not a decision by the Supreme Court in ijts super- 
| 
. . : = | > 
visory role over federal criminal cases, and (2) because Johnson makes clear 


that Miranda lays down only those requirements for the protection] of an ac- 


cused that must be met after the date of the Miranda decision, leaving the 


courts free to apply Miranda to 2 broader range of cases. Since the admin- 


| 
istrative problem of a flood of re-opened cases was the primary reason why 
| 


the Supreme Court in Johnson permitted Miranda tc be applied prospectively 
| 


only, this Court could and should apply Miranda at least to what ust bea 


small number of federal cases such as the one at bar, in which, although the 

trial preceded the date of decision in Miranda, a direct appeal was pending 

and had not been submitted as of that date. If the rule is so applicd, this 
| 


Court should hold thet appellant's statement was crroneously admitted in 


evidence, and, since there was insufficient cvidence to convict appellant 

without it, this Court should reverse appellant's conviction poieiene: 

Even if this Court declines to hold the statement inadmissible, the princi- 

ples which underlay Miranda should lead this Court to reverse a cbnvietion 
| 

where there was scant evidence of the commission of an offense, and no evi- 

dence that the defendant comaitted it other than an admission which would 


have been excluded if the Miranda rule applied. 


THE DELAY OF ALMOST A YEAR BETWEEN APPELLANT'S ARREST AND TRIAL 
CONSTITUTED A DENIAL OF HIS RIGHT TO A SPEEDY TRIAL, AND THE COURT 
BELOW ERRED IN DENYING APPELLANT'S MOTION TO DISMISS THE INDICTMENT 
ON THAT GROUND 

(With respect to Point I, appellant desires the Court to read the 
six-page Supplemental Transcript prepared by Court Reporter Copeland and re- 
lating to the proceedings of the court below on February 1, February ek, 
March 17, April 1, April 6, April 27 and April 28, 1966 (hereinafter called 
the "Copeland Supplemental Transcript"), and pege 11 of the trial tronscript.) 

Appellent was arrested on May 8, 1965 and charged with having shot 
one Joseph N. Grant on April 30, 1965. On July 6, 1965, after a delay of al- 
most two months, he was indicted by the Grand Jury, and shortly thereafter 
was arraigned and pleaded not guilty. 

On April 6, 1966, some 333 days after his arrest and 26 days before 
trial, and after the case had been called on a number of occasions at which 
appellant's counsel announced "ready", appellant moved the court below to 
dismiss the indictment for lack of a speedy trial (Copeland Supp. Tr. 4 - 5). 
The motion was denicd, and the case was again continued. The motion was re- 
newed on April 27, 1966 (Copeland Supp. Tr. 5 - 6) and was again denied, and 
the case was further continued. The motion was again renewed and denied on 
the day of the trial (Tr. 11), which was May 2, 1966, 359 days after appel- 
lent's arrest. It is appellant's contention that, under the circumstances in 
this case, the delay of 359 days in bringing appellant to trial deprived him 


2/ 
of his Sixth Amendment’ constitutional right to a speedy trial, and that the 


L/ "Tn all criminal prosecutions, the accused shall enjoy the right to a 
speedy * * * trial * * *." U.S. Constitution, Amendment No. 6. 


court below therefore erred in denying appellent's motions to lJishiss the 
| 
| 
indictment. 
| 
The question as to whether a defendant in 2 particular base Was 


deprived of his constitutional right to a speedy trial has been ay subject 
2 


of recent consideration by the Supreme Court and by this Court. 


In United States vs. Ewell, supre, the Supreme Court, referring 
to the much earlier case of Beavers v. Haubert, 198 U. S. 77, 86 (1905), 


noted that it had consistently held that the right to a speedy trial is 


necessarily relative; that the constitutionol guaranty was "an important 
safeguard to prevent undue and oppressive incarceration prior to trial, to 
minimize anxiety and concern accompanying public accusation and th Linit 
the possibilities that long delay will impair the ability of the accused to 


defend himself". 


In Smith vs. United States, supra, this Court, in an e 


bane de- 
cision, concluded thet whether or not a delay has deprived a defendant of 
his constitutional right to a speedy trial depends on whether the| delay was 
"arbitrary, purposeful, oppressive or vexatious". Sce also Marshall vs. 


United States, supra, and Pollerd vs. United States, 352 U. S. 354 (1957). 
2/ See United States vs. Ewell, 383 U. S. 116 (1966); Hedgepeth vs. United 
Stetes, U. S. App. D. ¢. » 364 F. 2a 684, No. 19,509 (June 30, 
1966), hereinafter referred to as "the first Hedgepeth case" ; Hedgepeth 
vs. United States, U. S. App. D. C. : F.2d | » No. 
19,726 (July 27, 1966), hereinafter referred to as “the second ole epeth 
case"); Hanrahan vs. United States, 121 U. S. App. D. C. 134) 3460 F. 2a 
363 (1965); Hict vs. United States, Uc\'Ss. Apps DiGr ccs 
F. 2a » No. 19,716 (June 22, 1966) ; Marshall vs. United |States, 
119 U. S. App. D. Cc. 83, 337 F. 2a 9 (1964); Rindgo vs. United States, 
120 U. S. App. D. C. 138, 344 F. 2a 523 (1964); Smith vs. United States, 
118 U. S. App. D. C. 38, 331 F. 2a 784 (1964). 


The criteria to be used in determining whether the circumstances 
present in any particular case require the conclusion that the delay was 
“arbitrary, purposeful, oppressive or vexetious" and that the defendant, 
therefore, was deprived of his constitutional right to a speedy trial are 
set forth in the first Hedgepeth case, as follows: 

"Whether a delay in bringing a defendant to trial results 

in a denial of his right to a speedy trial requires an 

analysis of the particular circumstances of each case. 

There is no touchstone of time which sets a fixed maximum 

period that automatically requires application of the 

Sixth Amendment and dismissal of the indictment. Time is 

but one factor, albeit the most important; the longer the 

time between arrest and trial, the heavier the burden of 

the Government in arguing that the right to a speedy trial 

hes not been abridged. Other factors to be considered are 

the reasons for the deley, the diligence vel non of prose- 

cutor, court, and defense counsel, and the 1 likelihood, or 

at least reasonable possibility, that defendant has peen 

prejudiced by the delay" (Slip Opinion, p. 5, 364 F. 2a 

at 687). 

Amount of Time between Arrest and Trial. As is implicit in the 
foregoing quotation from the first Hedgepeth case, the initial inquiry of 
the court where a claim'is made that the defendant was not afforded a speedy 
trial is directed at the over-all delay between arrest and trial. The cases 
leave no doubt that the 359-day delay in this case is of such duration as to 
require this Court to pursue further the inquiry into the claim of consti- 
tutional violation. In Hiet vs. United States, supra, an over-all delay of 
5 months, less than half the delay here involved, was of sufficient concern 
as would clearly have warranted further inquiry had the court not reversed 


the conviction on other,;grounds. In King vs. United States, 105 U. S. App. 


D. C. 193, 265 F. 2d 567 (1959), and in Smith vs. United Stetes, supra, 


over-all delays of some 6 months warranted full consideration of the Sixth 
Amendment claim by this entire Court. The first Hedgepeth sues, | sitet led 
this Court to a reconsideration of the applicable principles of Law involved 
in a Sixth Amendment claim, dealt with a delay 11 days longer than the delay 


here involved. 


| 
A study of the cases discloses that for the most part the courts 
have concerned themselves not so much with total delay between arrest and 


trial as with that portion of the total delay not attributable to the de- 


| 
fendant or acquiesced in by him. Thus, in the first Hedgepeth case, supra, 


although there was a total delay of approximately a year, the court rejected 


the defendant's Sixth Amendment contention because, having examined the rec- 
ord to determine responsibility for the delay, it concluded that) not only 
were 10 months of the delay directly attributable to the defendant, but the 
remaining two months of delay, while occasioned by the Governmen 's request 
for continuance, were ecquiesced in by defendant. Similarly, in the second 
Hedgepeth case, supra, although there was a total delay of some ‘14 months, 
this Court again rejected the Sixth Amendment contention, finding that most 
of the delay was either attributable to or acquiesced in by defendant's coun- 


sel; that counsel did not object to a government plan which resulted in 2a 


further delay in trial and that, under the particuler circumstances of the 

case not only was prejudice to the defendant by reason of the ddlay most 

unlikely, but the delay might well have been deemed helpful by counsel for 

the defendant. | 

In Smith vs. United States, supra, the majority of this Court in 
Cet eer Se ! 


an en banc hearing concluded that the tactics of the appellant and hearings 


necessitated by his motions "had contributed substantially to the impasse” 

under 211 of |the circumstances the record did not support 2 claim 
that the delay of approximately six months deprived appellant of his con- 
stitutional right. Four members of this Court were of the opinion that the 
delay did deny the defendant his right to a speedy trial. 

In King vs. United States, supra, there was a delay of some six 
months between arrest and trial, two months of which were shown to be attri- 
butabdle to the defendant. This Court, in a five to four en banc decision, 
found no deprivation of the right to a speedy trial since the delay not at- 
tributable to the defendant was only 120 days and was in no part caused by 
action of the prosecutor but by the court calendar congestion. Even though 
the delay not attributable to the defendant was but 120 days, the four dis- 
senting judges were of the opinion that defendant had been denied his con- 
stitutional right to a speedy trial. 

Neither the foregoing cases nor a number of other cases involving 
Sixth Amendment contentions decided by this Court establish a particular 
duration of delay not attributable to the defendant which automatically con- 
stitutes a denial of a speedy trial. In none of them, however, was the delay 
not attributable to the defendant nearly as long as the length of such delay 
in the case at bar, and the approach taken by the courts in these cases 


leaves no doubt but that a delay not attributable to the defendant of over 


3/ Nickens vs. United States, 116 U. S. App. D. C. 338, 323 F. 2a 808 (1963); 
Turberville vs. United States, 112 U. S. App. D. C. 400, 303 F. 2d 412 
(1962); Dandridge vs. United States, 105 U. S. App. D. C. 157, 265 F. 2d 

ys J 


349 (1959); Jemes vs. United States, 104 U. S. App. D. C. 263, 261 F. 2a 


381 (1958). 


300 days would constitute a denial of a speedy trial. As is demonstrated 
n the following section of this brief, the delay in this case not attri- 
butable to appellant amounted to some 320 days. 
| 
Reasons for Delay. Appendix A to this brief sets forth the his- 
tory of the pre-trial events in this case, showing the notations on both 
the District Court jacket and the criminal case card pedeaaned Toy the 
Assignment Commissioner of the District Court. This history reveals thir- 
teen continuances of the trial date after the case was first set for trial 
-- such continuances ere numbered in Appendix A, and are referrda to by 
continuance number in the following discussion. | 
Appellant submits that of the total delay in this case from the 
date of arrest (May 8, 1965) to the date of trial (May 2, 1966) lof 359 days, 
328 days, over 90% of the total, must be considered not attributable to ap- 


pellant for purposes of his Sixth Amendment contention. One Hundred Twenty- 


eight of these days were between appellant's arrest and the date upon which 


the case was first set for trial. The remaining two hundred days are attri- 


butable to nine continuances of the trial date. Four such continuances 


| 
Numbers 9, 11, 12 and 13), accounting for forty-five days, werg occasioned 
? ? ? if { 


by conflicting commitments on the part of the prosecutor. One continuance 
| 
i} 


4/ Appellant understands from discussions with personnel of thd Assignment 
Commissioner's office that the practice of that office at the time here 
involved was that if a case was not reached for trial on a Breviously 
set date, the office would ordinarily set a succeeding trial dete, taking 
into consideration the next available date for such trial and also taking 
into consideration the calendar of the United States ay in charge 
of the particular case. 


Recognition of the substantial delay inherent in the foregoing practice 
may be found in the recent amendment to Rule 87 of the District Court 
which became effective October 3, 1966 and which provides that cases 

on the ready calendar which are not reached for trial remain at the top 
of the list. 


(Number 7), accounting for twenty-three days, wes occasioned by a snowstorn. 


Three continuances (Numbers 1, 5 and 8), accounting for eighty-seven days, 
5 


were occasioned by congestion of the court calendar. The one remaining con- 
tinuance (No. 6), accounting for forty-seven days, was attributable, accord- 
ing to the notation on the criminal case card, though not on the District 
Court jacket, to the fact that appellant's counsel was engaged in trial be- 
fore another judge. While the record in this case does not indicate the nun- 
ber of days during which appellant's trial counsel was expected to be so en- 
gaged, present counsel for appellant is advised by trial counsel that, at 
the time this case was called on December 16, 1965, he was confident that 
his engagement before the other judge would not continue for more than a day 
or two and that such ‘engagement actually terminated the following day. It 
is apparent, in the light of the practice referred to in footnote 4 above, 
that the postponement of the trial in this case for 2 period of some six 
weeks, from December 16th to February 1st, was not in anticipation of a six- 
week trial before the other judge, but, rather, that February lst was the 
next date at which the trial could be scheduled based upon existing court 
calendars, taking into consideration the calendar of the United States At- 


torney. Accordingly, since appeliant's counsel was involved in the other 


5/ With respect to continuance No. 5, occasioned by the case not being 
reached for trial due to court congestion, the criminal case card 
bears the notation "Mr. Niblack consents". In the light of the prac- 
tices of the Assignment Commissioner's office referred to in footnote 
4 above, appellant submits that this notation means merely that De- 
cenber 16 was the first open date upon which the trial could be scheduled 
and that Mr. Niblack advised the Assignment Office that he had no prior 
commitments for that date. 


trial for two days, it follows that forty-five of the forty-seven days of 
| 


delay between December 16 and February 1 are "E/ attributable to appellant 
6 | 


for the purpose of his Sixth Amendment claim. ia, | 
As has been demonstrated above, 328 days of the total |aeley of 

359 days were not attributable to appellant. Conceding that the remaining 

thirty-one days of delay, consisting of four continuances (Nos. 2, 3, 4 and 

10) (twenty-nine days) and the two days allowed for the trial oe another 


judge (No. 6), are attributable to appellant, it follows that more than 90% 
| 


of the delay was not attributable to appellant. 


Prejudice by Delay. The last factor to be considered jin deter- 
mining whether the delay was "arbitrary, purposeful, oppressive |or vexacious” 
is whether or not there was the "likelihood, or at least reasonable possi- 


bility, that defendant has been prejudiced by the delay”. 
The burden of showing that appellant was not prejudiced by an 


unreasonable delay is upon the Government. In Nickens vs. United States, 


supre, Judge Wright, in a concurring opinion, stated: | 
Supra, ? 2 i 


i 
6/ When it appeared to counsel for appellant that this case would involve 

an issue of appellant's right to a speedy trial, counsel, on appellant's 
behalf, filed a motion requesting a transcript at Government expense of 
the proceedings on the numerous occasions when this case was called for 
trial. These proceedings involved several different court reporters. 
The transcript of some, but not all, of the proceedings has ;)been prepared 
and furnished to counsel. Rather than delay the hearing of |this appeal, 
counsel is filing this brief even though the additional portions of the 
transcript have not yet been furnished. At such time as such additional 
portions of the transcript are furnished, appellant may request leave of 
this Court to file a supplement to his brief. | 


A showing of prejudice is not required when 2 criminal 

defendant is asserting a constitutional right under the 

Sixth Amendment. * * * On the contrary. the Government 
bears the burden of proving that the accused suffered no 
serious prejudice beyond that which ensued from the or- 

dinery and inevitable delay". (116 U. S. App. D. C. at 

B44, 323 F. 2d at 614) 7/ 


This Court in the first Hedgepeth case, supra, noted that the 

"very assumption of the Sixth Amendment is that unreason- 

able delays are by their nature prejudicial. It is not 

generally necessary for the defendant to demonstrate 

affirmatively how he has been prejudiced by an unreason- 

able delay". (Slip Opinion p. 5, 364 F. 2a at 687, foot- 

note 3) 

dad appellant been confined in jail for the twelve-month period 
between arrest and trial, with only one month attributable to him, there 
would appear to be little likelihood that this Court would do other than 
hold that he was denied his constitutional right to a speedy trial. Ap- 
pellant submits that the fact that he was not incarcerated but had been 
released to the Bail: Project should not lead to a different result. 

The Sixth Amendment guaranteeing an accused a speedy trial in 
no woy limits its application by reason of the fact that an accused is 
on bail. As stated in the oft-cited case of People vs. Prosser, 309 N. Y. 
353, 356, 130 N. E. 2d 891, 893 (1955): 

"The speedy trial guarantee, preventing undue 

deley between the time of indictment and trial, serves 

@ threefold purpose. I+ protects the accused, if held 

in jeil to await trial, against prolonged imprisonment; 

it relieves him of the anxiety and public suspicion at- 


tendant upon an untried accusation of crime; and fin- 
ally, likei statutes of limitations, it prevents him from 


7/ See Williams vs. United States, 102 U. S. App. D. C. 51, 250 F. 2a 
19 (1957); United States vs. Lustman, 258 F. 2a 475 (1958); Petition 
of Provoo, D. Md., 17 F. R. D. 183, affirmed per curiam 350 U. S. B57, 
76 S. Ct. 101, 100 L. Ed. 761 (1955). 


being ‘exposed to the hazard of a trial after so great 
a lapse of time’ that 'the means of proving his inno- 
cence may not be within his reach’ - as, for instance,| 
by the loss of witnesses or the dulling of memory. | 
* * * Its benefits may be claimed, therefore, by any | 
person under indictment, whether he be imprisoned to | 
await trial on the pending charge, whether he be admit; 
ted to bail or whether he be a prisoner already serving 
& sentence in the same jurisdiction for a different ' 
crime". (Emphasis added.) 


| 
See also 21 Am. Jur. 2d, p. 280, Hicks vs. People, 148 Col. 26, 364 Pac. 


2a 877 (1961). In State vs. Carrillo, 41 Ariz. 170, 16 P. 2a 965, 967 (1932), 
the court quoted with approvel from Stete vs. Keefc, 17 Wyo. 227, 98 Pac. 122, 
——.< ———sa | 


131: 


"The purpose of the provision against an unreasonable delay 
in trial is not solely a release from imprisonment in the 
event of an acquittal, but also a release from the harrass- 
ment of a criminal prosecution and the anxiety attending the 
same; and hence an accused admitted to bail is protected as 
well as one in prison”. 


And in Hanrahan vs. United States, 121 U. S. App. D. C, 134, 137, 


348 F. 2d 363, 366, this Court stated: 

| 
"Speedy trial provisions seek, first, to prevent lengthy 
pre-trial imprisonment where the accused is unable to 
make bail, or pre-trial restriction of movement when bail 
is available. Seconl, and perhaps equally important, 
these provisions seek to minimize the anxiety and attend- 
ant evils which are invariably visited upon one under | 
public accusation but not tried" (Footnote omitted). 


| 
As the above authorities make clear, delay prior to trial is 


prejudicial not only to the defendant in jail but to the defendant not in 
jail, and the Sixth Amendment protects the letter as well as the| former. 
Although appellant was not incarcerated between the date of his arrest and 
trial, for a period of a year he lived under "public suspicion" with an 


"untried accusation of crime" hanging over him. It is difficult! for one 


person to weigh what anxiety would be suffered by another while waiting 
for 2 set trial date to become e date of trial. Undoubtedly the prejudice 
to him who is in joil is greater than the prejudice to him who is not, and 
the minimum number of days of deley which would constitute a denial of the 
constitutional right to a speedy trial with respect to a defendant who is 
in joil may well be less than the number of days of delay required to be 
shown by a defendant who is not incarcerated. Nevertheless, if the consti- 
tutional right is indeed to give protection to the defendant who is not in 
jeil, as is the clear teaching of the cases cited above, then an over-all 
delay of 359 days, of which 328 are not attributable to appellant, mst 
surely be held as excessive. 


Conclusion. As this Court stated in the first Hedgepeth case, 


"It must be borne in mind that the prosecution, not the 
defense, is charged with bringing a case to trial". 
(Slip Opinion, pages 5 and 6, 364 F. 2a at 687) 


In People vs. Prosser, supra, the court quoted from State vs. Chadwick, 


150 Oregon 645, 650, 47 P. 2d 232, and said: 


"When the State sees fit to charge a defendant by in- 
dictnent with the commission of a crime, it is equally 
the duty of the prosecutor to see that the defendant 
is arraigned and enters a plea and is speedily brought 
to triel, as it is to charge him with the offense in 
the first place". (309 N. Y. at p. 358, 130 N. E. 2d 
at yp. 895) 


In State vs. Carrillo, supra, the court said: 


"It is the State that initiates the accusation, and any 
deley in its prosecution except for most cogent reasons, 
is not contemplated or justifiable. * * * If the 
trial is postponed for any reason other than some eause 
attributable to the accused, in the absence of 2 showing 
of good cause for the postponement, it must be dismissed". 
(16 Pac. 24 at p. 966) 


On at least eight different occasions counsel for appellant an- 
nounced "Ready" when the case was called (Copeland Supp. Tr., pt 4, ond 


Appendix A hereto, continuances Nos. 12 and 13), but the trial was contin- 


i 
uously postponed for reasons over which the appellant was in no|way re- 


sponsible. 
The case at bar was not one in which a long delay was| experienced 


by reason of appellant's voluntary action or acquiescence in acts of the 
8 


9/ 


Governnent. Appellant was not in jail under o former ecmeau: 
There was no complication due to one or more co-defendants. 201) was not 
a@ case requiring time to enable a mental examination to be oa. It was 
not one requiring lengthy preparation by the Government. 2/ The case was 


routine. Even with unusual delays in trial, the case was tried|in less 
than two days. The only witnesses for the Government were two pottcanea 


2 local physician and one additional local resident, all of whon were 


available. Certainly a delay of approximately a year in a proceeding such 


as the case at bar must be considered to be unreascnable. 
| 
By reason of the foregoing this Court should hold that the court 
below erred in refusing to grant appellant's motion to dismiss the indict- 
ment, and should remand the case with instructions to dismiss the indictment 


for lack of a speedy trial. 
| 


| 
The first Hedgepeth case, supra; Dandridge vs. United States, supra. 
eUpre RRL CES OCB LEEs SUPLS 


| 
Stevenson vs. United States, 107 U. S. App. D. C. 398, 2781 F. 2d 278 
(1960). Fan re ta 


The second Hedgepcth case, supra. United States vs. McWillians , 69 F. 
Supp. 812, effirned: 82 U.S. App. D. C. 259, 163 F. 2a 695 (1947). 


Rindgo vs. United States, supra; Turberville vs. United States, supre. 


Hanrahan vs. United States, supra. 


II. THERE BEING INSUFFICIENT EVIDENCE TO SUSTAIN THE GOVERNMENT'S BURDEN 
OF PROOF ON THE ISSUE OF SELF-DEFENSE, THE ISSUE SHOULD NOT HAVE BEEN 
SUEMITTED TO THE JURY 


(With respect to Part II, appellant desires the Court to read the 


following pages of the trial tronscript: Tr. 47 - 50, 63, 65 - 67, 82 - 89.) 


At the trial it was appellant's position that in his altercation 
with Grant he acted in self-defense (see opening statement for the defense, 
Tr. 47). In support of that position, there was the testimony of Detective 
Horris that appellant stated "Well, I was involved in the shooting but the 
reason I shot the man was because I was jumped and I was afraid" (Tr. 63) 
and the testimony of Detective Paige that appellant stated "the complainant 
had jumped him and he was defending himself" (Tr. 65). There was also the 
testimony of defense witness Sally Abney thet on two occasions during the 
early evening, prior to the alleged shooting, Grant attacked appellant and 
began beating him and bumping his head against a wall (Tr. 84), that during 
the later of the two incidents Grant said "Didn't I tell you I was going to 
kill you the last thing I do?" (Tr. 85), that she had seen Grant strike ap- 
pellant on one earlier occasion (Tr. 85) and that during these assaults ap- 
pellant did not strike back at Grant (Tr. 86). Since Sally Abney's testimony 
as to the assaults on appellant on the evening of April 30 placed them inside 
houses at two locations (Tr. 83, 85), and since the final altercation with 
Grant took place "on the strect” (Tr. 66), it is clear that the jumping re- 
ferred to in appellant's statement put in evidence by the two Government 
witnesses was not the same incident as that described in Sally Abney's tes- 


timony. 


At the close of the Government's case, and again after all of the 
evidence was in, appellant moved for an acquittal, and the motions were denied 
(Tr. 80-3 , 88-89). It is appellant's contention that these rulings were 
erroneous with respect to the charge of assault with a dangerous weapon, be- 


| 
cause the Government had the burden of proving beyond a reasonable! doubt that 
| 


| 
appellant's acts were not done in self-defense, and there was insufficient 


evidence to sustain that burden. | 

While there are no cases squarely on the issue in this jurisdiction, 
this Court has, by implication, accepted what is the weight of authority and 
what appears to be the better view, that once a defendant introduces evidence 
which raises a reasonable doubt by way of 2 claim of self-defense,| there is 
imposed upon the Government the burden of proving beyond a reasonable doubt 


that the act was not done in self-defense. In Kelly vs. United States, 


U. S. App. D. C. , 361 F. 24 61 (1966), this Court held the following 


instruction to be "appropriate in its substance”: 


"Evidence has been introduced which my tend to 
show that the defendant acted in self-defense. The de- 
fense has no burden to sustain as to this. If this evi- 
dence, when considered with all the other evidence, raises 
a reasonable doubt as to the defendant's guilt, he is en- 
titled to an acquittal. He is not obliged to establish | 
self-defense beyond 2 reasonable doubt, or even by a pre- 
ponderance of the proof. The prosecution must prove his| 
guilt beyond a reasonable doubt". | 


The imposing of the burden of proof upon the Government lin such cir- 
cumstances is in accord with other Federal cases, see DeGroot vs. United States, 
78 F. 2a 2hkh (9th Cir. 1935) and Frank vs. United States, 42 F. 2a 623 (9th 
Cir. 1930). It is also, as pointed out in the Frank case, in accord with the 


weight of authority in the state courts. In Frank, the court, citing numerous 


<6. 


state decisions, held that the predominant view in the state courts was that 
the defendant's burden’ in self-defense cases is sustained by creating a reason- 
able doubt. It is apparent that such a statement is equivalent to a statement 
that once the defendant raises such a doubt, the Government must prove beyond 
@ reasonable doubt that the act was not done in self-defense. 13/ 

Appellant does not contend that the mere asserting of a plea of 
self-defense places the burden on the Government to prove that the act was 
not done in self-defense. Some "evidence", not a mere plea, is clearly re- 
quired. In this case the evidence was in the form of the testimony of Sally 
Abney as to threats and attacks upon appellant by Grant earlicr in the evening 
of the day of the alleged crime as well as on an earlier occasion, and in ap- 
pellant's statements which were put in evidence by the Government. As to the 
latter, there is substantial authority (which is a particular application of 
the general rule placing the burden on the Government to disprove evidence of 
self-defense) thet where the Government introduces a statement of the defendant 
which contains exculpatory statements, the Government has the burden of dis- 


proving the exculpatory statements beyond a reasonable doubt. See Pratt vs. 


State, 50 Tex. Cr. R. 227, 96 S. W. 8 (1906); Forrester vs. State, 93 Tex. 


13/ In the DeGroot case, infra, the court applied to the issue of self- 
defense the rule as to burden of proof adopted by the Supreme Court 
for insanity cases in Davis vs. United States, 160 U. S. 469 (1895), 
to the effect that when some evidence of insanity is introduced, the 
burden shifts to the Government to prove beyond a reasonable doubt 
that the defendant was not insane. The Davis case has been applied 
by this Court on numerous occasions -- see, e.g., Holloway vs. United 
States, 80 U. S. App. D. C. 3, 148 F. 28 665 (igks . An analogous 
handling of the burden of proof has been adopted by this Court with 
respect to the defense of intoxication, see Edwards vs. United States, 
84 U. S. App. D. C. 310, 172 F. 2a 884 (1949). 


Crim. R. 227, 248 S. w. 40 (1923); Young vs. United States, 97 FI 2d 200 

(Sth Cir. 1938); State vs. Copenbarger, 52 Idaho 441, 16 P. 2d 383 (1932); 

Taylor vs. State, 95 Okl. Cr. 98, 240 P. 2a 803 (1952); Dean vs.) State, 361 

P. 24 178 (Okl. Cr. 1963); State vs. Garcia, 57 N. M. 665, 262 P, 2d 233 (1953); 

22 C. J. S. Criminal Law, Sec. 842(b); 20 Am. Jur. Evidence. Sec. 551. 
Appellant submits that the evidence in support of his ples of self- 

defense, which is summrized at the outset of this argument, was nore than 

sufficient to create a reasonable doubt that he acted in self-defense, and 


that, in the light of the rulcs of lew discussed above, the burden was there- 


fore upon the Government to prove beyond a reasonable doubt that he did not 
so act. Although the court below so charged the jury (Tr. 117), it is appel- 
lant's position that there was no evidence from which a jury could conclude 
beyond a reasonable doubt that appellant did not act in sditanedae, and, ac- 
cordingly, that the court below shculd have removed the issue fro: the jury 


by granting appellant's motion for judgment of acquittal with respect to Count 


Two. | 


The Government in this case failed to sustain its burden of proving 
beyond @ reasonable doubt that appellant did not act in self-defehse. The 
only evidence which even tended to so prove was that there were four wounds, 
two of which were in Grant's "back". Such evidence was not necessarily in- 
consistent with appellant's assertion of self-defense, and could not possibly 
disprove it beyond a reasonable doubt. Assuming that all the wounds were 
from bullets, four shots, particularly if firec rapidly, do not aioe exces- 
sive force beyond a reasonable doubt, when the defendant is facing a street 


attack by one who has that evening threatened to kill and already assaulted 


twice. The wound inithe back of Grant's neck was described by the doctor as 


"superficial, as though an object had grazed the back of the neck but had not 


penetrated” (Tr. 49). Even assuming this to be a bullet wound, which is by 


no means clear from the doctor's testimony, a bullet grazing the back of the 
neck could hardly have been shot from the back. And the other wound in the 
back might well have occurred if Grant turned quickly after an initial shot 
from the front. In short, the Government's evidence, while it might have 
been sufficient to raise the question as to whether there was excessive force 
or a deliberate attack, or even, conceivably, arguendo, to prove these facts 
by the preponderance of evidence, was surely not sufficient to prove then 
beyond & reasoneble doubt and thus disprove self-defense. 

There may be cases in which a defendant's statement that he acted 
in self-defense is obviously so frivolous as not even to raise a reasonable 
doubt on the issue. This is surely not such a case. Appellant's assertion 
that he acted in self-defense was uttered in the same breath as was his adnis- 
sion of the shooting. An acceptance of the truth of the admission by the 
jury was an ebsolute requisite for appellant's conviction, there being not a 
single piece of evidence linking appellant to the crime other than that state- 
ment. While it may be that in certain circumstances a jury, having heard 
testimony of a witness and having other facts before it, might choose to be- 
lieve part of what the witness says and disbelieve other parts, it is subnit- 
ted that any such delineation would have been arbitrary and capricious in 
this case, where the testimony consisted of a single, second-hand sentence. 

For the reasons set forth above, there being no evidence from which 


the jury could reasonably conclude beyond a reasonable doubt that appellant 


did not act in self-defense, the court below ought not have permitted the 
jury to speculate on the point. This Court should therefore remand the case 
with instructions to enter 2 judgment of acquittal on the charge of assault 


with a dangerous weapon. 


III. THE CIRCUMSTANCES BSING SUCH THAT THE TRIER OF FACT COULD AND 
SHOULD HAVE FOUND THAT THE GOVERNMENT'S FAILURE TO PRODUCE THE 
COMPLAINANT AS A WITNESS WAS NOT SUFFICIENTLY EXPLAINED, IT 
WAS ERROR FOR THE COURT BELOW TO REFUSE TO GIVE THE MISSING 
WITNESS INSTRUCTION 


(With respect to Point III, appellant desires the Court to read 


the following pages of the trial transcript: Tr. 4, 10, LL, 76, 77, 80, 


105 - 108.) 


The indictment in this case charged appellant with shooting one 
Joseph Grant. When the case was called for triel on May 2, 1966, the Gov- 
ernment announced that Grant was not in court, that Government counsel un- 
derstood he was in court earlier in the morning and that the Government 
was attempting to bring him over from the Court of General Sessions "where 
he was responding to a little problem of his own” (Tr. 4). Subsequently 
the prosecutor moved that an attachment be issued to secure Grant's pres- 
ence, pointing out thet he had been spoxen to on the preceding Thursday 
(April 28) by Detective McEwen, that he had acknowledged that he had re- 
ceived a subpoena and that he had stated he would appear in court “at that 
time" (Tr. 10 - 11). |A bench warrant was thereupon issued by the court 
(Tr. 11). Later in the day, after the Government had put on all its other 
witnesses, the prosecutor asked for a recess in order to secure Grant's 
attendance (Tr. 76). The court thereupon informed the jury as follows: 

"There is a missing witness who is an important witness 

to both sides. I have issued a bench warrant to find 

him. It simply means that we have the police out look- 

ing for him. They will bring him in forthwith as soon 

as they can find him" (Tr. 77). 


The case was adjourned until the following morning. 


On the following morning the Government rested (Tr. 80}, without 


having called Grant. After the defense had put on its case, and |prior to 


the charging of the jury, counsel for appellant asked the court to give 

the "missing witness" instruction (Tr. 105 - 106). The request was denied 
(fr. 107), apparently because the court was of the view that the [Government 
had made "all reasonable efforts to get the witness here" (Tr. 105) and 
because it appeared that appellant had seen Grant the previous evening and 
had not so reported to the court (Tr. 106 - 108). Appellant submits that 
these reasons do not justify the refusal to give the missing witness in- 


struction in this case, and that such refusal was reversible error. 


In Graves vs. United States, 150 U. S. 118, 121 (1893), the United 
States Supreme Court stated: 


"The rule even in criminal cases is that if a party has it 
peculiarly within his power to produce witnesses whose | tes- 
timony would elucidate the transaction, the fact that he 
does not do it creates the presumption that the testimony, 
if produced, would be unfavoreble”. | 


This rule is given effect by the courts, both by permitting comment by one 
party as to the failure of another party to call a witness, and by the giv- 
ing of the missing witness instruction. That instruction is set jforth on 
page 9 in "Criminal Jury Instructions For The District Of Columbia" (The 

| 


Bar Association of the District of Columbia, 1966), as follows: 


"If a witness who could have given material testimony on an 
issue in this case was peculiarly available to one party, 
was not called by that party and his absence has not been 
sufficiently accounted for or explained, then you may , | laf 
you deem it appropriate, infer that the testimony of the 
witness would have been unfavorable to the party which | 
failed to call him". 


t+ will be noted that the missing witness instruction refers 

to the existence of four conditions, which, if present, permit the jury 
to make an inference concerning the testimony of the "missing witness”. 
They are: (1) that the witness could have given motcrial testimony, 
(2) that he was not called, (3) that he was peculiarly available to 
one of the parties and (4) that his absence was not sufficiently accounted 
for or explained. With respect to the first two conditions, there can be 
no question butthat Grant, as the complainent in the case, could have giv- 
cn material testimony, and there can also be no question but that he was 
not "called" by the Government in the sense that he did not give testimony. 
As to the two remaining conditions, appellant submits that the circum- 
stances disclosed in the transcript in this case were such that the jury 
could have found that Grant was "peculiarly availeble" to the Government 
and that his absence was not sufficiently explained, and, therefore, that 
the court below should have given the missing witness instruction. 

As to the issue of whether Grant was "peculicrly available" to 


the Government, while the meaning of that phrase my not be entirely 


clear (see the majority and dissenting opinions in Richards vs. United 


States, 107 U. S. App. D. C. 197, 275 F. 2a 655 (1960)), it would eppear 
that whether a witness is "peculiarly availeble" for purposes of the miss- 
ing witness instruction does not turn on mere physical availability, but 
rather upon the relationship between the witness and the party charged 
with heving foiled to'call him. Thus, for example, in United States vs. 
Jackson, 257 F. 2d 41) 4b (3a Cir. 1958), a witness, equally evailable by 


subpoena to either party, was held "peculiarly available” to the Govern- 


ment, the court observing thet his: 
"presence was a natural part of the Government's case 
and certainly he was not the kind of witness that the | 
defendant could be expected to call”. | 
And in Beckman vs. United States, 155 F. 2d 580, 584 (2a Cir. 1946), the 
court found no error where Government counsel cormented upon deféndant's 
failure to call two employees, pointing out that the employees could be 
expected to be biased in favor of the employer and, therefore, were not 
equally available to the Government. In McClenahan vs. United States, 
— V———S 
230 F. 2a 919 (5th Cir. 1956), the court affirmed a conviction where the 
| 
Government had commented upon the defendant's failure to call a witness. 
The defendant argued that the comment should not have been mde because 
| 
the witness was equally available to both sides - i.e., equally yeyatoeliy: 
available. In rejecting this argument, the court, quoting from Deaver vs. 
| 
St. Louis Public Service Co., Mo. App., 199 S. W. 2d 83, 85 (1947), stated 
| 
that | 
“the availability of a witness is not to be determined | 
from his mere physical presence at the trial or his act 
cessibility for the service of a subpoena upon him. | 
On the contrary, his availability may well depend, amo 
other things, upon his relationship to one or the other 
of the parties, and the nature of the testimony that he 
might be expected to give in the light of his previous; 


statements or declarations about the facts of the case”. 
(230 F. 2d at 926) 


| 

| 

| 

It is difficult to imagine 2 witness who, by any test other than/|mere 

physical cvailability,could be considered more "peculiarly available" to 
| 

the Government than the complaining witness himself. Accordingly, the 
| 


jury could have found that Grant was "peculiarly available" to the Govern- 
| 


i4/ 


ment, and the court below erred in not giving the instruction. 
As to the issue of whether Grant's absence was sufficiently ex- 


plained, the mere fact that a party has taken legal steps to secure a 


witness does not assure that the missing witness instruction cannot be 


used against him -- see McAbee vs. United States, 111 U. S. App. D. C. Th, 
294 F. 2a 703 (1961), in which this Court held it was not error to have 
given the instruction'at the request of the Government with respect to a 
witness whom the defendant had sought and as to whom the defendant had 
been allowed a subpoena. 

Moreover, there are indications in the case at bar that the 
Government was not as diligent as it might have been in securing Grant's 
attendance at the trial. ‘The statement of appellant's counsel (Tr. 106) 
that Grant had at no time been present on the numerous occasions upon which 
this case was called for trial was not contested by the prosecutor. The 
failure of the witness to appear at previous calls for trial OP a ee 


put the Government oni notice that stringent measures would be needed in 


order to secure his attendance, measures which are specifically provided 


ab/ The wording of the instruction is such that it would appear that it 
is for the jury, not the trial judge, to determine whether or not 
the witness is "peculiarly available" - i.c., if the circumstances 
are such that the jury could so find, the instruction should be giv- 
en. Even if the determination were to be held to be the responsi- 
bility of the trial judge (see footnote 9 in the dissenting opinion 
of Judge Bazelon in Richards vs. United States, supra), appellant 
submits that, in the light of the circumstances and the cases re- 
ferred to above, the court below should have determined that the 
complainant, Grant, was "peculiarly available" to the Government. 


See, for example, Copeland Supp. Tr. 5. 


| 
for use in such situations. 26/ While it is true that a peach | warrant was 
issued on the morning of the trial, there is nothing in the transcript to 
indicate the results of its issuance - no indication, for example, that 
the police had begun to search for Grant or that they had sear¢hed and 
failed to find him. In view of the fact thet he was known to be present 
at the Court of General Sessions at the very time the bench warrant was 
issued (Tr. 4), it is difficult to conclude that every reasonable effort 


to find him was exerted. Under these circumstances, the jury could have 


found that Grant's absence was not sufficiently explained, and| the court 
at 


below should have given the jury an opportunity to do so. 


| 

16/ “If it appears by affidavit that the testimony of a person is 
material in any criminal proceeding and if it is shown that it 
mey become impracticable to secure his presence by subpocna, 
the court or commissioner may require him to give bail for his 
appearance as 2 witness, in an amount fixed by the court er 
commissioner. If the person fails to give bail the court! or 
commissioner may commit him to the custody of the marshal} pend- 
ing final disposition of the proceeding in which the testimony 
is needed, my order his release if he hus been detained for an 
unmeasonable length of time and may modify at any tine the re- 
quirement 2s to bail." Rule 46(b), Fed. Rul. Crim. Proc. 


With respect to whether the witness' absence was sufficiently 
explained, just as with respect to whether the witness is 
"peculiarly available" (see Footnote 14 above), the wording 
of the instruction is such that it would eppear that it ib for 
the jury, not the trial judge, to make the determination + i.e., 
if the circumstances are such that the jury could find that the 
witness' absence has not been sufficiently explained, the in- 
struction should be given. Even if such determination were held 
to be the responsibility of the trial judge, the circumstpnces 
before the trial judge in this case, including the Government's 
failure to avail itself of the provisions of Rule 46(b) and the 
absence of evidence as to what action, if any, had been thken 
pursuant to the bench warrant, could result in no determination 
by the court below other than that Grant's absence was not suf- 
ficiently explained. 


wLtness who was not 
by the Government witl ye ing of the missing witness instruction, 


the circumstances were such t! it could, and indeed must, have been 
? 7 
available" to the Governnent 


his absence was not sufficiently ¢ i : incunbent 


on the court below to give the missing witness instruction so that the 


jury might, if it dcened it appropricte, infer that Grant's testimony 


18/ 


would have been unfavorable to the Government. 
For the reasons set forth cbove, the court below erred in 
refusing tc give the missing witness instruction, and this Court should 


therefore remand the case for a2 new trial. 


18/ It appears that one of the reasons which led the court below to 
refuse the requested instruction was its cbvious annoyance over 
the fact that although a2 bench warrant hac been issued during 
the morning of Moy 2, 1966, at the start of the trial, and al- 
thcugh appellant saw Grant on the street during the evening of 
that day, this: fact was not reported promptly to the court on 
May 3, 1966 pricr to the raising of the issue of the missing 
witness instructicn (Tr. 106-108, 121, 126-127). It is sub- 
mitted that this situation did not warrant the refusal tc give 
the requested instruction. There would appear to be grave 
doubt whether, in view of the privilege against self- 
incrininaticn, appellant had any obligation to help produce 
the witness. In any event, even if the failure to inform the 
court that the! witness had been seen were subject to criticisn, 
the proper remedial action was surely not to refuse to give an 
instruction to which cppellant was otherwise entitlec. 


THE APPLICABILITY OF MIRANDA VS. ARIZONA TO THIS CASE BEING AN 
OPEN QUESTION, THIS COURT SHOULD REVERSE APPELLANT'S CONVICTION 
WHICH WAS ENTIRELY DEPENDENT UPON HIS STATEMENT MADE AFTER |HIS 
ARREST AND PRIOR TO HIS HAVING BEEN ADVISED Or HIS RIGHT Td 
CONSULT COUNSEL | 


(With respect to Point IV, appellant desires the Court to read 
the following pages of the trial transcript: Tr. 15 - 16, 40 - 41, 62, 


63, 65.) 


The law with respect to the admissibility of statements made b 
Pp 


an arrested person prior to a preliminery hearing and prior to his veing 


represented by counsel has changed drastically in the past two years. 


In Escobedo vs. Illinois, 378 U. S. 478 (1964), the United States Supreme 


: ee 3 | ws 
Court held that a confession obtained from a defendant prior to|prelimin- 
ary hearing and after he had requestcd and been denied access to counsel 


was inadmissible as 2 denial of duc process of law. In Mirandajvs. Ari- 
| 

‘ 364 U. S. 436 (1966), the Supreme Court extended its ruling in the 
zone, 3 U. S. 43 1966), the Supreme Court extended its ruling in the 


Escobedo case and held that a confession obtuincd prior to preljminary 
hearing and prior to the defendant's being represented by counsel is in- 
| 
| 


admissible unless the defendant has becn clearly informed that he : the 
| 


right to consult with 2 lawyer and to have the lawyer with him during in- 
| 


a 


terrogetion. In Johnson vs. New Jersey, 304 U. S. 719 (1966), the Su- 

| 
preme Court announced that Miranda would apply only in trials which began 
subsequent to June 13, 1966. 


In the trial in the case at bar on May 2, 1966, the Government 


introduced, through the testimony of two police officers, a statement made 
? P ? 


by Llent during interrogation following his arrest and while he was 


in his apartment in ti usitc he two officers (Tr. 63, 65). Such 


testimony was introduccd over the objection of appcliant's counsel be- 
y J 


t is clear from the testimo that appellant 
DP 


The admission, being the only evidence 
appellant to the offense, was a requisite to his conviction. 

On the basis of the foregoing facts, appellant submits that 
if the rule in Miranda applies to the case at bar, appellant's objection 
to the admission in evidence of his statement should have been sustained. 
Appellant further submits that, notwithstanding the rule announced in the 
Johnson case, this Court is at liberty to apply the rule in the Mirando 
case to the case av bar. 

In the first placc, Johnson was = case which arose in a state, 
not a federal, court, and the Supreme Court, in requiring application of 


Miranda only to future cases, was thus speaking only in terms of consti- 


tutional requirements. The role of the Suprenc Court in deciding consti- 

tutional issues arising in state court procecdings is to be distinguished 

from its role as the highest court of general supervision over federal 
19/ 

criminal i A holding by that Court that state courts need not, 

es a constitutional mtter, apply a constitutional doctrine retroactively 


does not decide thciissue of whether the doctrine should be applied rctro- 


actively in federal cases. 


19/ See McNabb vs. United States, 318 U. S. 332, 340 (1943). 


=O 
4 oF 
FS 


| 
In the second plece, it is clear from Johnson that even if what 


was said therein about the retroactive effect of Miranda were held to be 
applicable in federal as well as state cases, this would not restrain this 
Court from applying the rule of Mirande to this case, since Miranda lays 
down only those requirements for the protection of the accused which must 

be met in trials commencing after the date of the decision. It)specifically 
does not bar the courts from a broader application of that case which would 


20/ 


give greater protection to a defendant. 


Since state courts are free to give retroactive sheer to Miranda 
if they deem it proper so to do, certainly a federal court mist) have the 
same right. Inasmuch, therefore, as this Court is free to give] retroactive 
effect to Miranda, appellant urges that it do so at least in aside such as 
the one at bar, which were tried prior to the date of Miranda but as to 
which on such date a direct appeal was pending in this Court and had not 
been submitted for decision. 


In the Miranda decision, the Supreme Court set forth the reasons 


which lcd it tc hold that confessions made prior to an opportunity to con- 


sult with counsel were, 2s a constitutional miter, inadmissible -- the 


primary such reason, as described in the Johnson decision, being "to guar- 
antee full effectuation of the privilege against self-incrimination", 384. 
U. S. at 729. Although a number of reasons for not applying the decision 


| 
retroactively were set forth in the Johnson decision, it is not) unfair to 


20/ "Of course, States are still entirely free to effectuate under their 
own laws stricter standards than those we have laid down end to apply 
those standards in a broader range of cases than is sie by this 
decision." 381 U. S. at 733. 


say that the principal reason why the Supreme Court held that Miranda 
need not apply retroactively was that retroactive application of the de- 
cision "would seriously disrupt the administration of cur criminal laws", 
384 U 

Appellant submits that application cf Miranda retroactively to 
federal cases as to which a direct appeal was pending but had not been 
submitted at the time of that decision would carry out the constitutional 
intent of that decision without posing any serious disruptions in the ad- 
ministration of federal criminal laws. Accordingly, appellant submits 
that this Court should apply the Miranda rule to this case and should 
hold that the court below erred in overruling appellant's objection to 
the admission in evidence of his statement to the police. If this Court 
so holds, it should reve appellant's conviction cutright inasmuch as 
the other evidence produced by the Government at the trial was clearly in- 
sufficient to support 2 conviction. B/ 

Even if this Court declines to make the literal, retroactive ap- 
plication of Miranda’ urged above - i.e., declines to hold that the trial 
court erred in admitting in evidence appellant's statement tc the police, 
appellant submits that this Court should neverthcless reverse appellant's 
conviction in light of the principles which underlay Miranda. What the 
Suprene Court said in Mirenda about 2 statement made following arrest and 
before a defendant is advised of his right to consult counsel surely casts 
grave doubt upon the fairness of using such a statement and upon the fair- 


ness of e conviction in a trial in which such a statement was before the 


21/ See Smith vs. State, 228 Miss. 476, 87 So. 2a 917 (1956). 


jury. Therefore, cven if such a statement is held admissible, Yeceuse 
the trial preceded Miranda, this Court should scrutinize the basic fair- 
ness of the conviction in the light of the extent of evidence of guilt 
apart from that statement. This case, with no eye witness to the inci- 
dent, with the complainant failing to testify and with no pellistics 
testimony, is unique in the paucity of evidence ccncerning the comission 
of on offense, and in the lack of any evidence, other than appellant's 

| 


statement, that, even if an offense was committed, appellant = the of- 


fender. Appellant submits that the principles which led to Miranda should 


22/ 


also lead this Court to reverse a conviction based on such a record. 


22/ Reversal of appellant's conviction pursuant to this final contention 
would be limited to the circumstances of this case ani would not 
constitute adcption of & general rule as to retroactive application 
of Miranda. For this reason alone the statements in Johnson about 
general retroactivity of Miranda would not appear to be involved in 
such @ reversel. In any cvent, as pointed out above, the Johnson 
decision specifically permits broader application of Mirandp than 
was required by the Supreme Court. 


say that the principal reason why the Supreme Court } 
need not apply retroactively was that retroactive application of the de 
cision "would seriously disrupt the administration of cur criminal laws" 
364 U. S. 
dea retroactively to 
federal cases as to which a direct appeal was pending but had not been 
submitted at the time of that decision would carry out the constitutionel 
intent of that isio Lthou $i : serious di i i he ad- 
ministration of federal criminel laws. Accordingly, appellant submits 
that this Court should apply the Miranda rule to this case and should 
hold that the court below erred in cverruling appellant's objection to 
the admission in evidence of his statement to the police. If this Court 
so holds, it should reverse appellant's conviction cutright inasmuch as 
the other evidence produced by the Government 2t the trial was clearly in- 
2u/ 
sufficient to support 2 conviction. 
Even if this Court declines * make the literal, retroactive ap- 
plication of Miranda urged above - i.e i hold that the trial 
court erred in admitting in evidence appellant's statement tc the police, 
appellant submits that this Court should neverthcless reverse appellant's 
conviction in light of the principles which underlay Miranda. What the 
Supreme Court said in Miranda about a statement made following arrest and 
before a defendant is advised of his right to consult counsel surely casts 
grave doubt upon the fairness of using such 2 statement and upon the fair- 


ness of a conviction in a trial in which such a statement was before the 


21/ See Smith vs. State, 228 Miss. 476, 87 So. 2a 917 (1956). 


jury. Therefore, even if such a statement is held admissible, dec2use 
the trial preceeded Miranda, this Court should scrutinize the basic fair- 


ness of the conviction in the light of the extent of evidence of guilt 


apart from that statement. This case, with nc cyc witness to the inci- 
dent, with tne complainant failing to testify and with no ballistics 


| 
testimony, is unique in the paucity of evidence ccncerning the comission 


| 
of an cffense, and in the lack of any evidence, cther then appellant's 


statement, that, even if on cffense was committed, appellant was the of- 


fender. Appellant submits that the principles which led to serene should 


r 2af 


also lead this Court to reverse « conviction based on such a record. 


22/ Reversal of appellant's conviction pursuant te this final contcnticn 
would be limited to the circumstances of this case ani woul! not 
constitute aicption of 2 general rule as to retroactive application 
of Miranda. For this reason alone the statements in Johnson about 
general retroactivity of Miranda woull not appear to be involved in 
such @ reversol. In any event, as pointed cut above, the Johnson 
decision specifically permits broader application cf Mirande than 
was required by the Supreme Court. Te i 


CONCLUSION 
For the reasons set forth in points I and IV above, appellant 


mat his conviction on both the assault with 2 dangerous weapon 


charge (Count 2 of the indictment) and the carrying 2 dangerous weapon 


> 


charge (Count 3 of the indictment) be reversed outright. For the reas- 
set forth in point II abcve appellant urges that his conviction on 
assault with a dangerous weapon charge be reversed outright. In 
event this Court declines to grant the foregoing relief, appellant 
urges, for the reasons set forth in point III above, that his conviction 
on both charges be reversed and the case remanded for a new trial. 


Respectfully submitted, 


Bernard K. Shapiro 


Thorns J. Schwab 


616 Investment Building 
Washington, D. C. 20005 


Counsel for Appellant 
Appointed by this Court 


9/13/65 


10/14/65 


Brent 


Arrest 


Defendant released 
on personal bond. 


Indictment filed. 


Arraignment and 
setting of case 
for trial. 


(66 days) 


Continuance No. 1 
(37 days) 


Continuance No. 2 
(19 days) 


Continuance No. 3 
(7 days) 


Jacket 
Notation 


Presentment and 
indictment filed. 


Arraigned. Plea 
not guilty. Trial 
set for week of 
9/13/65 


Trial date contin- 

ued to 10/20/65. 
(Per Assignment 
Office) 


Triel date continued 
to 11/8/65. Counsel 
just retained and 
needs time to prepare 
case for trial. 


Trial date continued 
to 11/15/65. Defense 
counsel Niblack ill. 


Criminal 
Case Card 


Notation 


| 
Arraignment. | 
Plea. not guilty. 
Trial set fo 
week of 9/13/65. 
Appearance of 
Ned A. Perry! en- 
tered and filed. 

| 
Continued to| 
10/20/65. Crim- 
inal Courts en- 
geged in trial 
and this is 4 
bond ease that 
could not te! 
reached today. 

| 
Continued to} 
11/8/65 at Mr. 
Niblack's request 
-- he has just been 
retained. 
Appeerance of David 
C. Niblack entered 
and filed. | 


Appearance of 
Arthur J. Whelan 
entered as co- 
counsel for defend- 
ant filed. Contin- 
ued to 11/15/65 Mr. 
Whelan's request -- 
Mr. Nibleck ill. 


Date 


11/12/65 


12/16/65 


2/1/66 


2/24/66 


3/17/66 


Event 


Continuence 
(2 days) 


Continuance 
(29 days) 


Continuance 
(47 days) 


Continuance 
(23 days) 


Continuance 
(21 days) 


Continuance 


(19 days) 


Continuance 
(1 day) 


No. 10. 


PRE-TRIAL EVENTS 


Jacket 
Notation 


Triel date centinued 
from 11/15/65 to 
11/17/65 at request 
of defense counsel. 


Trial date continued 
to 12/16/65 (Per 
Assignment Office). 


Trial date continued 
to 2/1/66 (Per As- 
signment Office). 


Trial date continued 
to 2/24/66 (Heavy 
snow). 


Trial date continucd 
to 3/17/66 (Per As- 
signment Office). 


Trial date continued 
to 4/5/66 (Per As- 
signment Office). 


Trial date continued 
to 4/6/66 at request 
of defense counsel. 

He has a case set in 
another District Court 


on 4/5/66. 


criminal 
Case Card 
Notation 


Continued from 
11/15/65 to 
11/17/65 at re- 
quest of defend- 
ant's counsel. 


Continued to 
12/16/65. Crim- 
inal Court is 
engaged in trial 
and case not 
reached. Mr. 
Niblack consents. 


Continued to 2/1/66 
Mr. Niblack is en- 
gaged in trial be- 
fore Judge Youngdahl. 
Mr. Epstein does not 
object. 


Continued to 2/24/66. 
Gov. witnesses did 
not appear because of 
the snow storm. 


Continued to 3/17/66. 
Case not reached. 


Continued to 4/5/66. 
Mr. Epstein is en- 
geged in lst D. M. 
case before Judge 
Matthews. 


Trial date continued 
from 4/5/66 to 
4/6/66 at Defense re- 
quest. (Mr. Niblack 
hes a Court commit- 
ment in Richmond, Va. 


Date 


4/6/66 


4/27/66 


4/28/66 


5/2/66 


Event 


Continuance No. 11 


(21 days) 


Continuance No. 12 


(1 day) 


Continuance No. 13 


(4 days) 


Commencement of 
Trial 


Jacket 


Notation 


Trial date continued 
to 4/27/66 (Per As- 
signment Office) 


Trial date carried 
over to 4/28/66 - 
DA in trial. 


Trial date carried 
over to 5/2/66 - 
DA in trial. 


Criminal 
Case Card 
Notation 


Continued to| 
4/27/66. Mrs 
Epstein is away. 


Carried over! to 
4/28/66. Mri 
Epstein engaged 
in trial. 
Carried over| to 
5/2/66. Mr. | Ep- 
stein engaged in 
trial. | 
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REPLY BRIEF FOR APPELLANT 


@eedy Trial. Appellant contended (Point I in his brief) 
that he was deprived of his constitutional right to a 
speedy trial. Appellee argues that the two-month delay between 


appellant's arrest and indictment was not unreasonable and that 


the scheduling of the original trial date on September 13, 1965, 


some four months after arrest, was reasonably prompt (Appellee's 


Brief, page 10). Appellant would in all likelihood not contest 


appellee's statement had the case been tried on September 
13 when it first appeared on the trial calendar. Indeed, 


on that date the then trial counsel for appellant an- 


nounced that the defendant was ready for trial (Rawls) Sup- 
plemental Transcript 2). But what appellee fails to ben- 
| 
sider is that the entire period between arrest and trial 
must be taken into consideration in determining whether 
the appellant has been deprived of his constitutional 


right to a speedy trial. As stated by this Court in 


Hedgpeth vs. United States, U. S. App. D. C. 


364 F. 2a 684, 687, Slip Opinion No. 19,509 (June 30, 
1 


1966) ~ ot poge 5, 


"Time is but one factor, albeit the most 
important; the longer the time between 
arrest and trial, the heavier the burden 
of the Government in arguing that the 
right to a speedy trial has not been 
abridged" (italics added). 


Appellee further cites the case of King vs. 


United States, 106 U. S. App. 193, 265 F. 2d 567, ce 


denied 359 U. S. 998 (1959), to excuse the delay ocea- 


| 
sioned by congestion of the court calendar (Appellee''s 


| 
| 
" 


L Hereinafter referred to as "the first Hedgpeth case". 


Brief, pages 10 - 11), but appellee fails to point out 
that in the King case the total deley was but six 
months, while jin the case at bar the delay between ar- 


rest and trial was practically a year. Furthermore, as 


the majority in the King case pointed out, the Govern- 


-ment in that case was not responsible for any of the 
delay, and the defendant was responsible for approxi- 
mately one-third of it. 

Appellant pointed out in his brief (page 17, 
last three lines) that at least forty-five days of de- 
lay were attributable to the Government in the instant 
case. Moreover, as appears in a portion of the Supple- 
mental Transcript which became available subsequent to 
the filing of jappellant's brief (see Appellant's Brief, 
footnote 6, page 19), at least a part of the delay cf 
thirty-seven days caused by the continuance of Septen- 
ber 13, 1965 should also be attributed to the Govern- 
ment (Rawls Supplemental Transcript, page 2). And fur- 
ther, some portion of the 128-day delay between arrest 
and the date upon which the case was originally set for 
trial must be attributable to the Government. This 


case, therefore, unlike King, involved substantial 


delay caused by the Government. In any cvent, the clear 
implications of the first Hedgpeth case are that the to- 
tal time between arrest and trial must be considered, 


including not only the delays directly attributable to 


the Government but 211 delays which are not fairly at- 
tributeble to the defendant. The fact remains that 
practically eleven months of the delay in this case 
were not attributable to the defendant but to "delays 
manufactured by the ministers of justice" (Black, Con- 
stitutional Law, Section 266, as quoted in Petition of 
Provoo, 17 F. R. D. 183, 197 (D. Md. 1955), affirmed 
350 U. S. 857 (1955). 


Appellee would charge appellant with respon- 


sibility for "over two and one-helf months of the delay 


between the original trial date and the actual date of 
triel" (Appellee's Brief, page 11). Appellant contend- 
ed that but thirty-one days of such delay are properly 
attributable to him (Appellant's Brief, pages 18 and 
19). The difference lies in the characterization of 
the forty-seven-dey continuance of December 16, 1965 
(Continuance No. 6). Appellant has set forth in his 


brief (page 18) the reasons why only two days of such 


5. 


delay are properly attributable to him. Moreover, appellee, 
in the appendix to its brief, appears to admit that this de- 
lay might be attributeble at least in part to the court. 
Appellee concedes that a material part of the de- 
lay in this case was not attributable to appellant, and at- 
tributes much of it to the docketing procedures in effect at 
the time of the pendency of this case in the court below, 
pointing out that the recent amendment of Rule 87 of the 
District Court will to a large extent obviate delays of the 
nature experienced in the case at bar (Appellee's Brief, 
footnote 9, pages 12 - 13). It need hardly be mentioned 
that the recent amendment sf Rule 87 of the District Court 
could not effect a restoration of appellant's constitutional 
right of which he wes deprived by the lengthy pre-trial delay. 
Appellee stresses that even if the Government were 
lax in seeking a prompt trial, the delay was "not undue in 


the constitutional sense because of the unlikelihood that 


the delay resulted in prejudice" (Appellee's Brief, page 14). 


Appellee cites the first Hedgpeth case, supra, to the effect 
that "at least in close cases there must be a reasonable 
likelihood of prejudice before the delay will be considered 


undue in the constitutional sense" (Appellee's Brief, page 


6. 


14, footnote 12). Appellant’s position is that the case at 
bar is not close. In the first Hedgpeth case there was a 
total delay of approximately a year but the court specifi- 


cally found that ten months of the year's delay were direct+ 


| 
ly attributable to the defendant and that the defendant, for 


his own reasons, acquiesced in the final two months of delay. 
In the case at bar there was also a year's delay, but only | 
one month of that delay is attributable to appellant. Pur- | 
thermore, there is substantial authority, discussed in ap- 
pellant's brief, pages 19 - 21, that it is assumed for pur- | 


poses of the Sixth Amendment that unreasonable delays are 


by their nature prejudicial, and it is not generally neces- 


sary for the defendant to demonstrate affirmatively how he 


2/ 


has been prejudiced by an unreasonable delay. = 


2/ In footnote 12 on page 14 of appellce's brief it is sta- 
ted that in order for prejudice to be presumed, the delay 
must be measured in terms of years and not in months or 
weeks. The only authority suggested in support of this 
assertion is a portion of Mr. Justice White's opinion in 
United States vs. Ewell, 383 U. S. 118, 120 (1966), re- 
ferring to the statute of limitations es "the primary 
guarantee ageinst bringing overly stale criminal charges”. 
The Ewell case was one in which a conviction in which the 
legal proceedings had long since terminated was over- 
tured because of a change in the law, and the defendant 
was re-indicted. Sixth Amendment considerations are ob- 
viously different in such a case, in which the wheels of 
justice have ccased turning and no proceedings are pend- 
ing, from cases such as the instant one in which delay 
is claimed during a period when the case is pending and 
the Government has the burden of bringing the case to 
trial as soon as reasonably possible. Were appellee's 
contention dorrect, it would follow that there could be 
a five-year delay between arrest and trial with respect 
to most crimes (and an infinite delay with respect to 
murder!) and the defendant would still have the burden 
of showing specific prejudice before he would be suc- 
cessful in a contention that his Sixth Amendment rights 
were violated. 


One aspect of the presumed prejudice from un- 
reasonable delay is the anxiety suffered by one awaiting 
trial, even if not in jail. In assessing the importance 
of such anxiety in the instant case, it should be borne 
in mind that for an entire year appellant lived not only 
under accusation of the crime for which he was subsequent- 
ly convicted, but also under an accusation of assault with) 
intent to kill, a crime which could have resulted in a 
sentence of up to fifteen years imprisonment and a crime 
of which he was found innocent. 

Self-defense. Appellant contended (Point II in | 
his brief) that the court below should have directed a 


judgment of acquittal because the Government failed to 


| 
prove beyond a reasonable doubt that appellant was not 
| 


acting in self-defense. In answer thereto, appellee argues 
that appellant "adduced no evidence whatsoever, relating th 
complainant's attack upon him, if any, at the pivotal time 
of the shooting" and that the Government was therefore not 
put to its burden of disproving self-defense. In reaching 
this conclusion, appellee describes appellant's exculpatory 
statement as being merely to the effect that "complainant 


jumped him and he was defending himself” (Appellee's Brief 


page 16). 

Appellee's description of appellant's statement, 
though citing page 63 of the transcript, fails to include 
the additional statement appearing on that page, made by 
appellant and put into evidence by the Government -- "The 


reason I shot the man was because I was jumped and I was 


afraid" (emphasis supplied) (Tr. 63). While appellee cor- 


rectly points out that a plea of self-defense requires a 
reasonable belief that the defendant was in imminent dan- 
ger of bodily harm, appellant's statement that he was 
afraid, coupled with uncontradicted testimony that prior 
to the evening in question complainant had attacked appel- 
lant with such force that complainant's ring came off (Tr. 
85 - 86), that carlier in the evening in question complain- 
ant had attacked appellant on two occasions and had threat- 
ened to kill him (Tr. 83 - 85), was surely sufficient to 
warrant an inference that appellant acted in self-defense 


and thus to shift to the Government the burden of disproving 


/ 


that such was the case. 


Moreover, appellee's argument assumes that the 


"Sunping" referred to in appellant's exculpatory statements | 


made to the police officers wos one of the "jumpings" de- 
scribed by the witness Sally Abney as having taken place 
inside the houses at an carlier time, and not a jumping 
which took place on the street at the time and place of 

the shooting and which could therefore support an inference 
of an attack which justified appellant's attempt to defend 
himself. For the reasons set forth in appellant's brief 
(last sentence of page 24), it is clear that the jumping 


referred to in appellant's statement was not the same as 


3/ Appellee's attempt to minimize the seriousness of com- 
plainant's earlier attack and threat to kill appellant 
(Appellee's Brief, page 16, footnote 18) finds no sup- 
port in the testimony of the witness Sally Abney. Ap- 
pellee states that the witness thought the altercation 
was "only a fist fight" (emphasis added). While the 
witness did indeed accept the prosecutor's characteri- 
zation of the incident as a "fist fight", she did not 
use the word “only”. On the contrary, her answer was 
guarded and limited, and conveys an entirely different 
impression from "only a fist fight" (see Tr. 86 - 88). 
Moreover, the implication that the witness did not 
"view (complainant's) statement (that he would kill 
appellent) with much alarm" clearly represents appel- 
lee's conclusion regarding her testimony and not the 
testimony itself. Indeed, the witness stated that 
she was frightened by the experience (Tr. 87), and 
denied the implication of the prosecutor below that 
the reason why she didn't call the police was that 
she was not frightened or that she considered the in- 
cident as not being serious (Tr. 88). 


A): 


that described by Sally Abney -- the testimony of Detective 
Paige (Tr., last four lines of page 65 and first six lines 
of page 66) leaves no doubt on this point. 

Appellce's only other answer to appellant's con- 
tention with respect to self-defense is that appellant's 
exculpatory statement merely raised an issue of credibility 
for the jury's determination. Appellant's brief dealt 
specifically with this matter, relying in pert upon sub- 
stantial authority that where the Government introduces 
an exculpatory statement of the defendant, the Government 


has the burden of disproving the stetemcnt beyond 2 reason- 


able doubt (Appellant's Brief, pages 26 - 27). Appellce's 


brief does not deal with these authorities. Appellant also 
relied, on the issue of credibility, on his contention that 
while a jury may theoretically be free to believe or disbe- 
lieve portions of the testimony of 2 witness, they were not 
free to disbelieve appellant's exculpatory statement in this 
case because, having only a single sentence, put in testimony 
not by eppellant but by ea police officer, there was no legi- 
timate basis on which the jury could accept appellant's ad- 
mission of the shooting (which was a requisite to his con- 


viction) but reject his exculpatory statement made at the 


the admission andi rejection of the exculpatory statement in 


this case was therefore arbitrary and capricious. 


Missing Witness Instruction. Appellant contended | 


(Point III in his brief) that the court below erred in refus- 
ing to give the missing witness instruction with respect to 
the failure of the Government to put complainant, Grant, on 
the stand. The essence of appellee's response to this con- 
tention is that the Government did not have it in its power 
to produce complainant because it had taken "all reasonable 
efforts" to secure his production (Appellee's Brief, page 
20). 

It is appellant's position, for the reasons set 
forth in his brief, pages 34 - 35, that the Government did 
not take all reasonable steps to insure Grant's presence. 
There is nothing in the record to indicate what specific 
steps, if any, were taken by the Government or by the mar- 
shalls in an effort to find Grant. Appellee points out 
(Appellee's Brief, page 20) that the criminal case card 
shows the bench werrant returned unexecuted subsequent to 
the trial. The only conclusion which can be drawn fron 


this fact is that the warrant was not in fact served, not 


13) 


es to what steps were taken to serve it. Moreover, even if, 
as appellant denies, the steps taken by the Government after 
the trial began were to be considered reasonable, appellant 
nevertheless contends that the previous history of non- 
appearances by complainant called for more stringent action 
prior to trial. 

Appellee defends its failure to utilize the proce- 
dures of Rule 46(b), Fed. R. Crim. Proc., to produce Grant on 
the ground that the Government had no reason to believe that 
it might become impractical to secure his presence by sub- 
poena (see Appellee's Brief, page 22, footnote 25). The 


justification for this assertion is the further statement 


in footnote 25 challenging "appellant's contention that the 


witness had been absent on several prior occasions". This 
challenge is based on the assertion by the prosecutor on 
one occasion when the case was called for trial, March 17, 
1966, that 2 witness (presumably the complainant) “has been 
here many other occasions" (Copeland Supplemental Tran- 
script, page 2). This statement is directly contradicted 
by the statement of appellant's trial counsel referred to 
in appellant's brief (pege 34), which was not merely, as 


suggested by appellee in footnote 25 of its brief, thet 


1b. 
the witness had been absent "on several prior occasions", but 
1 


was that the witness had "at no time been present” on the nu- 
merous occasions upon which the case was called for triel 


(Tr. 106). In view of the apparent contradiction, counsel | 
| 
appointed by this Court has discussed this matter in detail 
1 


with Messrs. David C. Niblack and Arthur J. Whelan, who rep- 


| 
resented appellant in the court below from October 14, 1965 


through appellant's trial and sentencing. Messrs. Niblack | 


| 
and Whelan have specifically reiterated the statement made | 
i 
| 


by Mr. Niblack during the trial, there being no question in 


| 
their minds but that the complainant did not appear in count 
| 
on & single one of the thirteen occasions when the case was! 


called for trial during their representation. 


4/ The only cccasion when the case was called for trial 
prior te the time Messrs. Niblack and Whelan entered 
the case was on September 13, 1965. The transcript 
of the procecdings on that date (see Rawls Supplenen- 
tal Transcript, page 2) reveals that a witness deemed 
important by the Government was not present. In view 
of the subsequent record of Grant's failure to appear, 
it would be a logical assumption that he was in fact | 
the witness who failed to appear on September 13 also. | 


15. 


Finally, appellee argues (Appellee's Brief, page 
22) that the failure of the court below to give the nissing 
witness instruction was not prejudicial because appellant's 
counsel was permitted tc comment on complainant's absence. 
The fact remains, however, that the jury takes its instruc- 
tions from the court, not counsel, and it cannot seriously 
ve contended that counsel's comment was an adequate substi- 
tute for the court's instructions concerning inferences 
which the jury might properly have made. 


The Miranda Case. Appellant contended (Point IV 


in his brief) thet in the light of Miranda vs. Arizona, 


364 U. S. 436 (1966), this Court should reverse his con- 
viction which was entirely dependent upon his statement 
made after his arrest and prior to his having been ad- 
vised of his right to consult counsel. Appellent urged 
that this Court could and should apply the holding of 
Mirande retroactively to this case, or, in the alternative, 
that this Court should reverse the conviction in the light 
of the principles which underley Miranda. 

Appelice does not appear to contest appellant's 
assertion that this Court my apply Miranda retroactively 


to this case. It asserts, however, that this Court has 


16). 


already declined so to apply Miranda in Coleman vs. United 
States, = -U. S. App. D. C. F. 2a Fi 
(No. 19,662, decided July 14, 1966), and in Luckett vs. 
United States, (U. S. Court of Appeals for the District of 
Columbia Circuit, No. 19,911, order dated July 12, 1966). 
Appellant submits that this Court did not, in these or in 
any other cases, adopt a general rule that Miranda should 
not be retroactively applied. Appellant has set forth in 
his brief specific legal arguments in support of his con- 
tention that Miranda should be applied retroactively to this 
case. These arguments were not discussed in either of the 
cases relied upon by appellee. | 
Appellee's answer to appellant's alternative ar- 
gument -- that even if the Court does not apply Miranda 


retroactively, the principles of Miranda require a reversal 


of his conviction -- demonstrates appellee's misunderstanding 
| 


of the argument. Avpellee conceives the argument to be that 
the Court should have extended the holding of Escobedo vs. 
Illinois, 378 U. S, 478 (1964), and cites three cases in 


which the Court, prior to the date of the Miranda decision, 


declined to extend Escobedo. Appellant's contention is that 


it is by reason of the analysis and principles set forth in | 


the Mirande case that this Court should scrutinize the basic 


fairness of a conviction in which a statement made before a | 
defendant is advised of his right to consult counsel is not | 
only before the jury but was the only evidence which could 
lead to conviction. Cases decided prior to the announcing 


of the new principles in Miranda are obviously not respon- 


sive to appellant's argument. 


Respectfully submitted, 


Bernard K. Shapiro 


Thomas J. Schwab 


616 Investment Building | 
Washington, D. C. 20005 | 


Counsel for Appellant 
Appointed by this Court 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


i 1. Was appellant denied his constitutional right to a 
speedy trial by reason of a delay of almost one year be- 
tween the date of his arrest and the date of his trial 
where— 


(a) the period of the delay not fairly attributable 
to appellant was not purposeful or oppressive; and 
(b) there is no showing on the record, or other- 
wise, of a reasonable likelihood of prejudice to ap- 
pellant’s person or defense, as a result of the delay? 


2. Was appellant entitled to a judgment of acquittal 
on the grounds of self-defense, where the evidence of self- 
defense adduced by appellant, or otherwise, was de mini- 
mis and readily overcome by the Government’s evidence 
of guilt? 

3. Was appellant entitled to a missing witness instruc- 
tion, where the Government failed to produce the com- 
plainant as a result of his unavailability? 

4. Measuring the admissibility of appellant’s incrimi- 
nating threshold admission under existing law at the time 
of his trial, should appellant’s conviction now be reversed 
by a retrospective application of Miranda v. Arizona; or 
do the decisions of this court following Johnson v. New 
Jersey, preclude such a holding? 


INDEX 


Counterstatement of the case 
Constitutional provisions involved 
Summary of argument 


Argument: 


I. The delay in this case did not deprive appellant of his 
constitutional right to a speedy trial. -............cececeeee 


II. The trial court properly denied appellant’s motion for 
judgment of acquital on the grounds of self-defense. 


III. The complainant, under the circumstances, was not 
“peculiarly available” to the Government to call and 
the court properly refused to treat him as a missing 


. Appellant’s statements, being properly admitted un- 
der existing law at the time of his trial, his convic- 
tion cannot now be reversed by a retroactive applica- 
tion. of Miranda V.. Arizona. 2 csisiicsncisscseecen ccccernees 
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United States Cowrt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,284 


FAIRLEY N. KILGO, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 6, 1965, a three count indictment was filed, 
charging appellant with assault with intent to kill, assault 
with a dangerous weapon, and carrying a dangerous 
weapon. After several continuances, the case came on 
for trial on May 2, 1966. The case was tried to a jury 
resulting in an acquittal on the assault with intent to 
kill charge and a verdict of guilty on the remaining two 
counts. Appellant was subsequently sentenced to impris- 


122 D.C. Code Sec. 501, 22 D.C. Code Sec. 502, and 22 D.C. Code 
Sec. 3204. 


(1) 


2 


onment for from two to six years on the assault with a 
dangerous weapon count, and to one year on the carrying 
a dangerous weapon charge, the sentences to run concur- 
rently. He was allowed to proceed on appeal without 
prepayment of costs. 


Events between arrest and trial 


The offenses for which appellant was charged occurred 
on April 30, 1965. Appellant was arrested on May 8, 
1965, and released on personal bond. At arraignment on 
July 9, 1965, appellant entered a plea of not guilty, and 
the trial date was set for the week of September 13, 
1965. However, a series of some thirteen continuances, 
commencing on September 18, 1965, extended appellant’s 
actual trial date until May 2, 1966. For the convenience 
of the court, and the sake of clarity, all continuances up to 
the beginning of trial, the reasons they were granted, 
and duration thereof, have been listed in tabular form 
in the Appendix, infra. 


Evidence at trial 


At the beginning of the proceedings on May 2, 1966, 
Government Counsel advised the court that the Govern- 
ment was experiencing some difficulty in securing the 
complainant’s presence, as there appeared to be a “break- 
down in liaison with the bond project,” who felt they had to 
produce the complainant at the Court of Genera] Sessions, 
“where he was responding to a little problem of his own, 
although of a non-violent character” (Tr. 4). A request 
for a brief recess was made by the Government and 
granted “in order to straighten that out” (Tr. 4). At 
11:10 a.m. that same day, the Government moved for an 
attachment of the complainant, Joseph N. Grant, and the 
court issued a bench warrant pursuant to such request 
(Tr. 10-11)? 


2 There was no reason given on the record at that time why the 
complainant was not located at the Court of General Sessions. 
However, in a latter part of the record Government counsel ad- 


3 


Appellant then requested a preliminary hearing on his 
Mallory contentions to the sole effect that appellant’s 
admission had been obtained during a period of illegal 
detention (Tr. 4). This request was granted, and the 
Government’s evidence introduced at such preliminary 
hearing showed the following. Detective Ernest L. Paige 
testified that he knocked on appellant’s door, and appel- 
lant responded and identified himself. At that time, De- 
tective Paige advised appellant he was under arrest for 
shooting Grant, and he asked appellant if he shot Grant. 
Appellant responded in the affirmative stating further, 
“that his reason for shooting him was to defend himself 
after Grant jumped him” (Tr. 16). Detective Paige fur- 
ther testified, in response to questions from the court, 
that the statement was made right at the door after he 
had identified himself as a police officer and that no treats 
or coercion had been used on appellant (Tr. 17). Detec- 
tive Paige also testified appellant was not advised of his 
right to counsel at that time but was later on the way 
over to the precinct (Tr. 15-16). There was no testimony 
that appellant had requested counsel at this time or on 
any other occasion. Detective Louis R. Harris testified 
he participated in appellant’s arrest on May 8, 1965, and 
appellant made the above admission at the scene and time 
of his arrest and after he had been advised of his right 
to remain silent and that, “anything he did tell us would 
be used for or against him” (Tr. 30-32). He also testi- 
fied that the statement was made after he had identified 
himself as a police officer and announced his purpose (Tr. 
30, 82). The defendant, testifying on his own behalf, 
denied that he had made such an admission at that time 
and that he was not advised of his right to counsel at 


vised the court that the complainant was under the bond project 
and not only had an attachment from the District Court outstanding 
on May 3, 1966, but that he was also subject to an attachment from 
the District of Columbia (Tr. 106). 


3 Apparently, this was the first time such a request was made 
as the jacket entries, criminal case card and the pre-trial transcript 
contain no reference to any prior request for such a hearing. 
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that time or any other time (Tr. 19-20). Appellant tes- 
tified that he admitted shooting Grant to Detective Mc 
Ewen when he was questioned by him at the precinct 
(Tr. 24). He further testified that Detective McEwen 
in no way mistreated him at the precinct (Tr. 26). De- 
tective McEwen confirmed defendant’s testimony that he 
repeated the admission to him at the precinct the day 
after his arrest (Tr. 34). The trial judge concluded that 
the initial statement made by appellant at his apartment 
at the time of his arrest was admissible, as the officers 
had identified themselves and appellant had been advised 
he was being consulted in connection with a shooting and 
therefore had the right to remain silent and that any- 
thing he did say would be used against him (Tr. 40-41). 
The statement made in the precinct to Detective McEwen, 
18 or 20 hours after appellant’s arrest, was excluded (Tr, 
41). 

At the trial proper the Government initially called Dr. 
Edward Fisher, who testified that in the course of his 
duties as surgical resident at the Freedman Hospital, he 
treated Joseph N. Grant in the early morning hours of 
May 1, 1965, for multiple gunshot wounds (Tr. 48-49). 
He testified that Grant had been shot four times, twice 
in the front portion of his body and twice in the rear 
portion of his body (Tr. 49). With respect to the two 
frontal wounds, the doctor testified the point of contact 
was the front of Grant’s chest and his left thigh; with 
respect to the two posterior wounds, the point of contact 
was the back of the chest and a superficial grazing wound 
on the back of the neck (Tr. 49). The doctor was unable 
to ascertain which wounds Grant suffered first (Tr. 56). 
The Government then produced Detectives Harris and 
Paige, who introduced the contents of appellant’s admis- 
sion, made at the time of his arrest, to the effect that 
he shot Grant, but “complainant had jumped him and he 
was defending himself” (Tr. 63, 65). The Government’s 
last witness was Jerome Smith, who testified that in the 
early morning hours of May 1, 1965, he saw the com- 
plainant clutching his chest, and that he was breathing 
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heavily, in severe pain, and bleeding from one of his legs 
and chest (Tr. 69-70, 72-73). The witness went to the 
complainant’s aid and hailed a cab which took the com- 
plainant to the Freedman Hospital (Tr. 72). 

Prior to Jerome Smith’s testimony, at about 1:45 p.m., 
Government counsel informed the court that no return on 
the complainant had been effectuated, but that “(t) hey 
are looking for him” (Tr. 67). As Government counsel 
anticipated the attachment would probably produce the 
complainant by the following morning, he did not want 
to rest without the complainant’s testimony (Tr. 67-68). 
Upon the conclusion of Jerome Smith’s subsequent testi- 
mony, the Government requested a recess until the fol- 
lowing morning (Tr. 76). The court granted such a re- 
cess in order to permit the Government “a reasonable 
time in which they can execute a bench warrant” (Tr. 
76). In granting this recess the court advised that, “(i)f 
they cannot bring him in, I will force the Government to 
rest” (Tr. 76). The case was recessed at 2:19 p.m. until 
May 3, 1966. 

On the opening of the second day of trial on May 3, 
1966, the Government rested its case and appellant moved 
for a judgment of acquittal (Tr. 80). After argument 
by counsel, the court denied the motion and appellant 
proceeded with his defense (Tr. 80-82). Appellant called 
one witness, Mrs. Salley Abney, who testified that on the 
evening of April 30, 1965, at about 8:15 p.m. and within 
the premises at 310 P Street, appellant and the complain- 
ant had an altercation in which the complainant, “bumped 
his [appellant’s] head all up against the wall and started 
to beating him.” (Tr. 83-84). However, she testified this 
fight was abated by the others present, whom she did not 
identify, and “they” went down to 238 P Street (Tr. 85). 
She testified that when “they” arrived at 238 P Street 
and got inside, complainant again started to beat the ap- 
pellant stating, “Didn’t I tell you I was going to kill 
you the last thing I do.” (Tr. 85). On cross-examination, 
when asked whether she thought Grant was going to kill 
appellant, after some equivocation, she conceded she was 
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not sufficiently frightened to call the police, as she did 
not think the altercation would reach such a perilous state 
of affairs since it was only a fist fight at the time (Tr. 
87-88). Mrs. Abney did not, nor did any other witness, 
produce any testimony relating to any attack on appellant 
by the complainant in the street at the time of the actual 
shooting upon which the present charges are based. 

Appellant then renewed his motion for judgment of 
acquittal on the basis the Government had not sustained 
its burden of proof “that the defendant did not act in 
self-defense.” (Tr. 88). Whereupon the following collo- 
quy took place: 


THE COURT: I do not see how you have estab- 
lished any self-defense at all. 

MR. HIRSCH: To my mind Mrs. Abney provides 
motive, if anything, to the Government’s case. 

MR. WHALEN: I think our burden, Your Honor, 
is to show there was self-defense. 

THE COURT: There is not any self-defense here. 
(Tr. 89). 


The court denied the motion, but consented to appellant’s 
request for an instruction on self-defense even though he 
observed, “I have not heard any evidence of the attack 
on the street yet” (Tr. 89). 

Upon conclusion of summation to the jury by counsel, 
appellant requested the court to give a missing witness 
instruction on the Government’s failure to produce the 
complainant (Tr. 105). The court concluded that, “under 
the circumstances the Government has made all reason- 
able efforts to get the witness here.” (Tr. 105.) Appel- 
lant persisted and the court stated it did not think the 
witness was under control at all, “(w)e have searched 
for two days. I have had the Marshals out searching for 
two days” (Tr. 106). At this juncture, appellant’s trial 
counsel advised the court that the appellant had seen the 
complainant the evening before on New Jersey Avenue 
(Tr. 106). The court called a recess, and upon its return 
advised defense counsel he was going to deny his missing 
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witness instruction and informed him that when “you 
know where a witness is you are subject to reprimand” 
(Tr. 106). Defense counsel, in attempting to explain the 
situation, advised the court that appellant told him of 
his observations of complainant at counsel table (Tr. 107). 
He also stated that appellant was aware that a bench 
warrant was outstanding for this witness (Tr. 107). The 
court concluded that this fact alone was sufficient to deny 
the requested instruction (Tr. 107). The court also want- 
ed the record to indicate that counsel had the nerve to 
request the instruction when he knew where the witness 
was (Tr. 108). Subsequently, after a conversation in 
chambers, the court granted counsel the opportunity to 
make “a statement for the record that will be exculpatory 
of anything we may have assumed as fact” (Tr. 126-127). 
Counsel then stated that he had not been aware that ap- 
pellant knew where the complainant was until that morn- 
ing of May 8, 1964 when trial had begun and that he 
had no intention of concealing the complainant (Tr. 127). 


CONSTITUTIONAL PROVISIONS INVOLVED 


The Fifth Amendment of the Constitution of the United 
States provides in pertinent part: 
No person . . . shall be compelled in any criminal 
case to be a witness against himself. . . 
The Sixth Amendment to the Constitution of the United 
States provides in pertinent part: 
In all criminal prosecutions, the accused shall enjoy 
the right . . . to have the assistance of counsel for 
his defense. 


The Sixth Amendment of the Constitution of the United 
States provides in pertinent part: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial... 


8 
SUMMARY OF ARGUMENT 
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Application of the general principles set forth in recent 
decisions of this and other Courts to the circumstances 
of appellant’s case, preclude the conclusion appellant was 
denied his constitutional right to a speedy trial. A delay 
of almost one year between the date of arrest and trial 
is not of sufficient duration, in and of itself, to consti- 
tute deprivation of the right to a speedy trial. Moreover, 
the period of the delay which cannot be fairly attributa- 
ble to appellant was not arbitrary, purposeful, vexatious, 
or oppressive. More fundamentally, as there is no show- 
ing of a reasonable likelihood of prejudice to appellant’s 
person or defense, the delay was not undue in the con- 
stitutional sense. 


II. 


The evidence of self-defense, adduced by appellant or 
otherwise, was manifestly insufficient to warrant the trial 
court’s removing the case from the jury’s determination. 
On the contrary, the evidence of guilt produced by the 
Government was sufficient for the court to properly de- 
termine, for purposes of a motion for judgment of ac- 
quittal, that reasonable minds could conclude appellant’s 
guilt beyond a reasonable doubt. 


II. 


As the complainant was not available to the Govern- 
ment for production, the missing witness rule has no ap- 
plication, and the court properly refused to grant such 
an instruction at appellant’s request. Moreover, the grant- 
ing of a missing witness instruction lies within the tradi- 
tional judicial discretion of the trial judge, who, in the 
instant case, properly exercised such discretion in con- 
cluding the unreasonableness of such an instruction in 
view of the circumstances. In any event, error, if any, 
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did not prejudice appellant as he was allowed to comment 
on the complainant’s absence during his summation. 


IV. 


Since appellant’s incriminating statement was properly 
admitted into evidence under the then existing law at 
the time of his trial, as appellant does not deny, his pre- 
Miranda conviction should not now be reversed by a retro- 
spective application of that decision. Not only is Johnson 
vy. New Jersey persuasive in its reasons foreclosing such 
a retroactive application of Miranda, but appellant’s pres- 
ent invitation to go beyond Johnson v. New Jersey, has 
already been rejected by this court in other cases. Ap- 
pellant’s alternative attempt to reach this same result by 
asking reversal on Miranda’s rationale, is not supportable 
by pre-Miranda-post-Escobedo decisions of this court. 


ARGUMENT 


I. The delay in this case did not deprive appellant of his 
constitutional right to a speedy trial. 


(Appendix, Rawls Tr. 2-4) 


“The right of a speedy trial is necessarily relative. It 
is consistent with delays and depends upon circumstances. 
It secures rights to the defendant. It does not preclude 
the rights of public justice.” Beavers v. Haubert, 198 
U.S. 77, 87 (1905) ; Accord: United States v. Ewell, 383 
U.S. 118, 120 (1966).* Consequently, as the right to a 
speedy trial unquestionably turns on the circumstances 
of each case, Hedgepeth v. United States, U.S. App. 
D.C. ——, 364 F. 2d 684 (1966); Hedgepeth v. United 
States, U.S. App. D.C. , 865 F. 2d 952 (1966), 
whether appellant has been denied his right to a speedy 
trial requires, “consideration of the length of the delay; 


+“The delay must not be purposeful or oppressive.” Pollard v. 
United States, 352 U.S. 354, 361 (1957); Accord: United States v. 
Ewell, supra, at 120; Smith v. United States, 118 U.S. App. D.C. 
88, 41, 331 F. 2d 784, 787 (1964). 
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reasons for the delay; diligence of the prosecutor, court 
and defense counsel; and reasonable possibility of preju- 
dice from the delay.” Hedgepeth II v. United States, 
supra, at 954; Hedgepeth I v. United States, supra, at 
687. Consideration of such general principles, as appli- 
cable to the circumstances of this case, preclude appel- 
lant’s contention that he was denied his Sixth Amendment 
right to a speedy trial. 


a. length of the delay 


The delay of which appellant now complains totals ap- 
proximately one year from the date of his arrest and the 
actual trial date of May 2, 1966. Total elapsed time be- 
tween indictment and trial is almost ten months, during 
which time appellant was free on personal bond. Conse- 
quently, a delay of this duration, “is not so long as by 
itself to establish conclusively denial of speedy trial.” 
Hedgepeth II, supra, at 954; United States v. Ewell, 
supra, at 120. 


b. reasons for the delay 


Allowing the Government a reasonable time to prepare 
its case and make a prosecutive determination, a two 
month delay between arrest and indictment is not un- 
reasonable. Moreover, the originally scheduled trial date 
of September 13, 1965, was reasonably prompt. See, 
Hedgepeth II, supra, at 954.5 Of the remaining 714 
months from the original trial date until the date of ac- 
tual trial on May 2, 1966, some three months of the delay 
was occasioned by congestion of the trial calendar of the 
criminal courts (see, Appendix infra.). Such an intersti- 
tial and nonrecurring breakdown of the judicial machin- 
ery is manifestly insufficient to require reversal. King 


5 As this court is aware, the District Court operates on a re- 
duced schedule in the summer months. During August in particular, 
there are usually only three or four judges sitting at all; one is 
assigned as a civil motions judge and the rest hear criminal cases. 
Moreover, appellant’s was a bond case. 
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v. United States, 106 U.S. App. D.C. 193, 265 F. 2d 567, 
cert. denied, 359 U.S. 998 (1959). In the press of crim- 
inal cases awaiting trial in the criminal courts, some 
calendar congestion is inevitable.° 

Appellant, himself, is primarily responsible for over 24% 
months of the present delay between the original trial 
date and actual date of trial. Appellant’s counsel moved 
for five continuances out of the total thirteen granted, 
due to a need for further time to prepare his case, ill- 
ness, and conflicting trial commitments in nonrelated 
eases (see, Appendix infra.). Appellant’s counsel moved 
for a continuance on December 16, 1965, as he was en- 
gaged in another trial. As a result, the case was continued 
over 114 months until February 1, 1966.7 Appellant should 
not be heard to complain of delays which he himself has 
contributed to. Rindgo v. United States, —— U.S. App. 
D.C. , 844 F. 2d 523 (1964), cert. denied, 380 USS. 
938 (1965); Smith v. United States, 118 U.S. App. D.C. 
38, 331 F. 2d 784 (1964) (en banc).* 


6 See, King v. United States, supra, for a cogent analysis of the 
docketing procedures of the District Court in effect at the time of 
appellant’s trial. Moreover, consideration must be given to the 
practical necessities involved in the redocketing of criminal cases 
not reached, particularly the fact that appellant’s was a bond case, 
which necessarily would not enjoy a preferred status over cases 
involving incarcerated criminal defendants awaiting trial. 


7 Appellant contends he should only be responsible for two days 
out of the total seven weeks delay occasioned by this continuance. 
However, under the old docketing procedures such a continuance 
would necessitate the case being set over until the next available 
trial date. Such an occurrence, of course, was directly caused by 
appellant’s inability to go to trial on December 16, 1965, the date 
when the case was called. 


8 The Government is aware that the fact this delay is attributable 
to appellant, “does not mean that it is to be disregarded in con- 
sidering whether a speedy trial was denied if there is additional 
delay for which appellant is not responsible.” Hedgepeth II, supra, 
at 954; Hedgepeth I, supra at 688. However, the Government con- 
tends, as will be shown infra at pp. 12-15, that the additional delay 
for which appellant is not responsible, was not “arbitrary, pur- 
poseful, oppressive or vexatious.” Smith v. United States, supra, at 
41, 331 F. 2d at 787; see, Hedgepeth I, supra, at 688. In any event, 
such additional delay did not result in a likelihood of prejudice to 
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Some three weeks of the instant delay was occasioned 
by the unavailability of Government witnesses due to a 
severe snow storm (see Appendix infra.). The reasons 
for such delay, necessarily being beyond the control of 
all parties concerned, needs no further comment. Out of 
the total 714 months delay between the original trial date 
and date of actual trial, some 114 months of such delay 
attributable to the Government. Such delay was primarily 
the result of involvement of the prosecutor in other non- 
related trials. However, such circumstances certainly do 
not denote an oppressive or purposeful course of conduct 
on the part of the Government, or “such negligence or 
callous indifference to the requirement of speedy trial as 
to result in * * * constitutional consequences.” Hedge- 
peth I, supra, at 688; Smith v. United States, supra; see 
also, Tuberville v. United States, 112 U.S. App. D.C. 400, 
303 F. 2d 411 (1962). 


c. diligence of the prosecutor, courts and 
defense counsel. 


The Government does not dispute that at least five 
months of the delay between the original trial date until 
May 2, 1966 cannot be fairly attributable to appellant. 
Nonetheless, under the circumstances, neither can such 
additional delays be said to have been “arbitrary, pur- 
poseful, oppressive, or vexatious.” Smith v. United States, 
supra, at 41, 331 F. 2d at 787; Hedgepeth I, supra; 
Hedgepeth II, supra. As has been mentioned, three months 
of the delay was the result of court congestion. While 
it cannot be denied that such congestion as was involved 
in the instant case is undesirable, neither can it be said 
that it was of such a nature as to necessitate reversal.° 
King v. United States, supra. 


appellant, United States v. Ewell, supra; Hedgepeth II, supra; 
Hanrahan v. United States, 121 U.S. App. D.C. 134, 348 F.2d 363 
(1965). 


2 Such delay under the old docketing procedure of the District 
Court was to a large extent inevitable. See, King v. United States, 
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While the Government was responsible for 114 months 
of this delay—primarily due to conflicting trial commit- 
ments of the prosecutor—engagement of the prosecutor 
in other trials, occasioning such temporary delays, does 
not warrant dismissal of the indictment for want of a 
speedy trial. See, Nickens v. United States, 116 U.S. App. 
D.C. 338, 323 F. 2d 808 (1963). Moreover, as early as 
November 8, 1965, the Government announced it was 
ready to proceed to trial, but was unable to do so as a 
result of appellant’s request for a continuance. (Rawls 
Tr. 2-4). This continuance was at a time when the case 
had only been continued once due to court congestion. 
Conceivably, then, the case could have gone to trial after 
a delay of only two months, but for defense counsel’s in- 
tervening requests for continuances (see Appendix infra.). 
See, Rindgo v. United States, supra. In any event, the 
slight delays occasioned by the Government were certainly 
not purposeful or oppressive.*® Appellant makes no con- 
tention that such delays were manufactured, or tactical 
ones on the part of the Government in order to strengthen 
its case, nor does the record indicate appellant objected 
to such delays."? See, Tuberville v. United States, supra. 


supra. However, it is hoped that delays of this nature will be to a 
large extent obviated by the recent amendment to Rule 87 of the 
District Court, which provides that cases on the “ready calendar” 
which are not reached, will be carried over on a day to day basis, 
rather than being set over until the next available trial date, as was 
the practice under the old procedure. Of course, at the time of ap- 
pellant’s trial, the court was diligently considering the necessity for 
the resultant amendment to Rule 87 in recognition of the delay 
occasioned, such as in the instant case, when a case on the “ready 
calendar” was not reached. 


20It is clear that “the rights of public justice and those of the 
accused have been upset only where the delay has been arbitrary, 
purposeful, oppressive or vexatious.” Smith v. United States, supra, 
at 41, 331 F. 2d at 787. 


11 The instant case certainly does not involve the purposeful or 
oppressive delay as was present in Taylor v. United States, 99 U.S. 
App. D.C. 831, 238 F. 2d 259 (1956), where there had been no in- 
dictment for more than three years and no prosecution for two 
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d. reasonable possibility of prejudice from the delay. 


Even if, arguendo, it can be said the Government was 
lax in seeking prompt trial, the delay was not undue in 
the constitutional sense because of the unlikelihood that 
the delay resulted in prejudice. “The likelihood of preju- 
dice is undoubtedly an inevitable consideration in deter- 
mining whether the particular delay is undue.” * Hedge- 
peth I, supra, at 687; United States v. Ewell, supra; 
United States v. Lustman, 258 F. 2d 475, 477-78 (2nd 
Cir.), cert. denied, 358 U.S. 880 (1958). There is no 
showing apparent on the face of the record, or otherwise, 
of prejudice to appellant’s person or his defense occasioned 
by the instant delay.“ There can be no prejudice to ap- 


years thereafter; in United States v. McWilliams, 82 U.S. App. 
D.C. 259, 163 F. 2d 695 (1947), where the prosecution secured 
postponements of trial in an effort to gather new evidence. Nor 
was there a lack of diligence in prosecuting the case as in Hanrahan 
v. United States, supra, where four years elapsed between the first 
indictment and ultimate trial. See also, the cases depicting oppres- 
sion on the part of the Government in Petition of Provoo, 17 FRD 
183 (D. Md.) affirmed, per curiam, 350 U.S. 857 (1955). 


12 Even where it can be established the delay was occasioned by 
a lack of diligence on the part of the Government, a reasonable 
likelihood of prejudice to the appellant must still result before 
there is a constitutional deprivation of the right to a speedy trial. 
Hanrahan v. United States, supra; United States v. Ewell, supra. 
Although Hedgepeth I established that defendant need not “‘affirm- 
atively demonstrate he has been prejudiced,” that decision makes 
it clear that, at least in close cases, there must be a reasonable 
likelihood of prejudice before the delay will be considered undue 
in the constitutional sense. See also, Hedgepeth II, supra, at 955; 
Marshall v. United States, 119 U.S. App. D.C. 83, 337 F, 2d 119 
(1964). In order for prejudice to be presumed the delay must be 
measured in terms of years and not months or weeks. Mr. Justice 
White writing for the majority in Ewell, inferred prejudice will 
“automatically” be presumed when the delay exceeds the relevant 
statute of limitations. Otherwise, he intimates, the defendant 
must show prejudice before he can be said to have been denied his 
right to a speedy trial. United States v. Ewell, supra, at 122. 


13“The Sixth Amendment right affords essentially a ‘dual pro- 
tection’: against prejudice to a defendant’s defense, and against 
prejudice to his person.” Hedgepeth II, supra, at 955; United 
States v. Ewell, supra at 120. 
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pellant’s person resulting from pre-trial incarceration as 
appellant was free on bond.™ See, Hedgepeth II, supra, 
at 955. Moreover, any anxiety and concern occasioned 
by public accusation to appellant, by its nature, is a matter 
peculiarly within his knowledge. Consequently, his anx- 
iety, if any, was insubstantial as it “did not lead to a 
demand for expediting” his trial. See, Hedgepeth II, 
supra, at 955. 

Moreover, appellant does not now, nor did he at the 
time he moved to dismiss the indictment, claim that the 
delay hampered his defense. See, Hedgepeth II, supra, at 
955. There is no mention or suggestion in this record, 
that any evidence has been lost or disappeared, or that 
any witnesses were missing at trial, who could have been 
available to him at an earlier date. See, United States 
y. Ewell, supra, at 121; Hedgepeth II, supra at 955.° 
Nor is there any suggestion whatsoever in the record, 
that the one witness appellant did produce, suffered from 
any lapse of memory as a result of the delay. Conse- 
quently, prejudice, if any, was not of such a degree as 
to warrant reversal of appellant’s conviction. 


Il. The trial court properly denied appellant’s motion for 
judgment of acquital on the grounds of self-defense. 
(Tr. 49, 63, 65, 83-85, 87-88, 116-17) 


Appellant’s contention that the trial court erred in not 
granting a judgment of acquittal, on the basis that the 


14 Although the Government does not dispute appellant’s con- 
tention that the right to a speedy trial applies to both defendants 
on bond and those incarcerated, the fact that appellant was on 
bond, weighs heavily against a conclusion of prejudice to his person. 


15 Appellant did not make his first demand for a speedy trial until 
April 6, 1966, some nine months after indictment. (Copeland Tr. 
4-5). 


16 Ags these are matters which are also “peculiarly within the 
knowledge and province of appellant and his trial counsel,” only 
they could bring such contentions to the attention of the court. 
Hedgepeth II, supra, at 955. 
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Government failed to prove beyond a reasonable doubt he 
was not acting in self-defense, is without merit.17 The 
only evidence relating to self-defense in the instant case, 
was appellant’s exculpatory statement, “the complainant 
jumped him and he was defending himself,” (Tr. 68, 65), 
and the testimony of Mrs. Abney to the effect that eariler 
in the evening, some two hours or so before the shooting, 
complainant and appellant had an altercation, during the 
course of which the complainant beat appellant, on two 
separate occasions, about the head (Tr. 83-85).** How- 
ever, appellant adduced no evidence whatsoever, relating 
to complainant’s attack upon him, if any, at the pivotal 
time of the shooting. As such, there was no evidence ad- 
duced by appellant or otherwise, from which the jury could 
reasonably infer that at the time of the shooting itself, 
even assuming arguendo appellant was jumped, appellant 
had reasonable grounds to believe and honestly did believe, 
that he was in imminent danger of death or great bodily 
harm, of such a degree, that he reasonably believed that 
deadly assault type force was necessary to protect him- 
self. Such circumstances are essential elements which, at 
minimum, must be present in order to raise the issue of 


17 The short answer to appellant’s argument is that the govern- 
ment is not put to its burden of disproving self-defense beyond a 
reasonable doubt, until the defendant comes forward with sufficient 
evidence tending to show that he was acting in self-defense at the 
time of the alleged assault. While there are no cases in this Circuit 
stating how much evidence of self-defense appellant must adduce in 
order to put the Government to its burden of proof, appellant him- 
self concedes that the prevailing view in other jurisdictions on this 
point are to the effect that the defendant must produce such evi- 
dence as is sufficient to require the consideration of a reasonable 
doubt. DeGroot v. United States, 78 F.2d 244 (9th Cir. 1935); 
Frank v. United States, 42 F.2d 623 (9th Cir. 1930); See, Appel- 
lant’s Brief at 26. 


18 Mrs, Abney also stated that at the time complainant struck ap- 
pellant on the second occasion he stated, “I’ll kill you if its the last 
thing I do.” However, on cross-examination she conceded that she 
did not view that statement with much alarm as she did not think 
the altercation was going anywhere since it was only a fist fight 
(Tr. 85, 87-88). 
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self-defense, let alone to be sufficient to require considera- 
tion of a reasonable doubt. Josey v. United States, 77 
U.S. App. D.C. 321, 185 F.2d 809 (1943) ; Meadows v. 
United States, 65 U.S. App. D.C. 275, 82 F.2d 881 (1936). 
“It is not enough for [appellant] to say, ‘I did it in self- 
defense,’ whereupon the prosecution must establish the 
negative.” DeGroot v. United States, supra at 251; See 
also, Kelly v. United States, —— U.S. App. D.C. —, 
361 F.2d 61 (1966). 

More fundamentally, appellant’s bald exculpatory state- 
ment to the effect that he was “jumped by complainant 
and was defending himself,” raises an issue of credibility, 
which is a matter for the jury’s determination and not 
the courts. If the jury chose to disbelieve such a state- 
ment, there is no other evidence relating to the time of 
the shooting itself, from which they could justify appel- 
lant’s action. Moreover, the Government produced uncon- 
troverted evidence that the complainant had not only been 
shot four times by appellant, but twice in the back (Tr. 
49). This circumstance alone, in view of the minimal 
evidence of self-defense, was sufficient to cause the jury 
to justifiably disbelieve appellant’s exculpatory statement 
and conclude beyond a reasonable doubt that he was not 
acting in self-defense at the time he shot the complain- 
ant.” In addition, since the Government is entitled to all 
justifiable inferences for purposes of a judgment of ac- 
quittal, the jury could have reasonably concluded appel- 
lant had a motive, in view of his earlier altercation with 
the complainant as testified to by Mrs. Abney, to lie in 
wait and shot the complainant out of revenge (Tr. 83- 
85). See, Rowe v. United States, D.C. Cir. No. 19,909, 
decided December 1, 1966. 


2° In Noble v. Commonwealth, 279 S.W. 1078, 212 Ky. 668 (1925), 
the court affirmed the trial judge’s refusal to direct a verdict for 
the defendant on the issue of self-defense, holding that the undis- 
puted testimony that the deceased was shot in the back overcame 
substantial eyewitness testimony that the defendant shot in self- 
defense. In the instant case, we do not even have substantial evi- 
dence of self-defense to overcome this circumstance. 
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In view of these circumstances, the trial court in pass- 
ing on the motion for judgment of acquittal, could deter- 
mine from the evidence in the case, giving the Govern- 
ment the benefit of justifiable inferences, and full play 
to the jury’s right to pass upon credibility, weight of the 
evidence, and draw justifiable inferences, that reasonable 
minds could conclude appellant’s guilt beyond a reason- 
able doubt. Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 887 (1947); 
Rowe v. United States, supra. Conversely, appellant was 
entitled to have the instant case removed from the jury’s 
consideration, only if the trial court could conclude from 
the evidence presented that reasonable minds must nec- 
essarily possess a reasonable doubt that appellant was not 
acting in self-defense. Curley v. United States, supra; 
Bradley v. United States, 102 U.S. App. D.C. 17, 249 F. 
2d 922 (1957). As the evidence falls quite short of such 
a conclusion, the trial court properly submitted the issue 
to the jury for its determination.” 


III. The complainant, under the circumstances, was not 
“peculiarly available” to the Government to call and 
the court properly refused to treat him as a missing 
witness. 


(Copeland Tr. 2, Tr. 4, 11, 42, 67-68, 76-77, 105- 
107) 


Appellant’s contention that he should have been given a 
missing witness instruction is untenable, as the rule has 
no application to the circumstances of this case, in view 
of the Government’s inability to produce the complainant. 
The basic missing witness rule is that, “if a party has 
it peculiarly within his power to produce witnesses whose 
testimony would elucidate the transaction, the fact that 
he does not creates the presumption that the testimony, if 


20 The case was submitted to the jury with a competent instruc- 
tion of the issue of self-defense, explaining the government’s bur- 
den of proof on such issue in accordance with the line of cases 
presently espoused and relied upon by appellant (Tr. 116-17). 
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produced, would have been unfavorable.” Graves v. 
United States, 150 U.S. 118, 121 (1893) ; Milton v. United 
States, 71 U.S. App. D.C. 394, 297 F. 2d 556 (1940). 

Appellant’s present argument overlooks the funda- 
mental basis of the missing witness rule, which is that the 
adverse inference is not based upon the mere failure of 
the party to call a material witness, as appellant in effect 
would have this court hold by his present contention, but 
upon non-production when the witness is available to the 
party to produce. Milton v. United States, supra. Con- 
sequently, before the jury should be permitted to infer 
the absent witness would have given unfavorable testi- 
mony, if he had been produced, “the person must be with- 
in the power of the party to produce. This is unques- 
tioned.” 2 WIGMORE, EVIDENCE § 286 (3d ed. 1940), 
(Emphasis Wigmore’s).*? This lack of power may be due 
not only to the witness’s absence from the jurisdiction, 
but “in particular it may be due to the party’s ignorance 
of the whereabouts of the witness * * *” Ibid, (Empha- 
sis Wigmore’s). Accordingly, where, as here, the Govern- 
ment after an unavailing search is ignorant of the wit- 
ness’s whereabouts and he is thus unavailable to them for 
production, no missing witness inference is permissible. 
Boyer v. The Merry Queen, 202 F. 2d 575 (3d Cir. 
1953) .* 


21 Appellant by his present argument would have the missing 
witness rule applied as a penalty, rather than as the relevant piece 
of circumstantial evidence it can be. However, it is clear, that for 
the rule to be relevant for jury consideration, the foundation from 
which the inference is to be drawn must be present. The absence 
of the party’s ability or power to produce the witness removes 
a prerequsite of the logical foundation upon which the rule is 
based and from which the adverse inference is to be drawn. Con- 
sequently, the rule has no application to the present circumstances, 
and the court properly denied the requested instruction. See, Egan 
Vv. United States, 52 U.S. App. D.C. 384, 287 Fed. 958 (1923); 
Morrison V. U. S., U.S. App. D.C. ——, 365 F.2d 521 (1966). 


22 As Appellant points out, the meaning of the phase “peculiarly 
available” is a troublesome one. See, Richards v. United States, 107 
U.S. App. D.C. 197, 275 F. 2d 655, cert. denied, 363 U.S. 815 (1960), 
(dissenting opinion). Some courts have taken the view that mere 
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The record clearly reveals that the Government had no 
physical control over the absent witness during the course 
of the trial, despite all reasonable efforts having been 
taken to secure his production.“ Appellant contends that 
notwithstanding the issuance of attachment to secure the 
complaint’s production, the Government furnished no sat- 
isfactory explanation for his absence. However, the obvi- 
ous conclusion drawn from a reading of the record as 
a whole, is that the Government was unaware of the 
complainants whereabouts, and consequently could not 
produce him. The criminal case card indicates that the 
bench warrant was returned on May 5, 1966, unexecuted. 
There is abundant support in the record that the marsh- 
als had searched for the complainant, but to no avail. In 
response to trial counsel’s contention that the complainant 
was “peculiarly available” to the Government and that if 
he was not, he should have been and could have been 
under a reasonable search, the court stated: “I would not 
say he is under control at all.” * * * “We have searched 
for two days.” “I have had the Marshals out searching 


physical availability alone is the determinative factor; Richards v. 
United States, supra; Shurman v. United States, 233 F. 2d 272 
(Sth Cir. 1956) ; whereas, others have held that even if the witness 
is physically available to both parties, he may still be only “peculiar- 
ly available” to one where there is a likelihood of bias on part 
of the witness to favor one side over the other. McClanahan v. 
United States, 230 F. 2d 919 (5th Cir. 1956). While it is unclear 
which is the controlling view in this Circuit. See, Richards v. 
United States, supra; compare Pennewell v. United States, 122 
U.S. App. D.C. 332, 353 F. 2d 870 (1965), it is unquestionally clear 
that under either view, at bottom, the witness must at least be 
physically available to the party before it can be said the party 
has it “peculiarly within his power to produce the witnesses whose 
testimony would elucidate the transaction.” Graves v. United 
States, supra at 121. 


3 Although complainant was served his subpoena by copy, four 
days prior to trial, he personally acknowledged receipt thereof 
to Detective McEwen and assured him that he would be present 
on the date of trial. (Tr. 11) When the complainant failed to ap- 
pear on the date of trial the court, at the request of the Govern- 
ment, issued a bench warrant for the complainant’s attachment 
(Tr.<11). 


for two days.” (Tr. 105-106). Moreover, on the first 
day of trial, in prematurely recessing until the following 
morning in order to permit the Government a reasonable 
time to execute the bench warrant, the court informed 
the jury: 


There is a missing witness who is an important wit- 
ness to both sides. I have issued a bench warrant 
to find him. It simply means that we have the police 
out looking for him. They will bring him in forth- 
with as soon as they find him (Tr. 77). 


In granting this recess the court advised, that if the 
Government could not produce the complainant, “I will 
force the Government to rest” (Tr. 76). In view of this 
admonition and the court’s prior indulgences, it is under- 
standable why the Government silently rested its case at 
the outset of the second day of trial. In view of the over- 
all circumstances disclosed in the record, this silent rest- 
ing does not weigh against any conclusion other than the 
Government’s inability to locate the complainant. Govern- 
ment counsel repeatedly made it known that the complain- 
ant was an important witness to the Government’s case 
and that he did not want to rest without him, if it could 
be avoided (Tr. 4, 42, 67-68). Therefore, as the require- 
ment of availability is lacking, the court properly con- 
cluded the absent witness rule had no application. Graves 
v. United States, supra; Milton v. United States, supra; 
Egan v. United States, 52 U.S. App. D.C. 384, 287 Fed. 
958 (1923). 

In any event, the granting of a missing witness in- 
struction lies within the traditional discretion of the trial 
judge “who must decide whether in all the circumstances 
shown it is reasonable to permit the jury to draw adverse 
inferences from one party’s failure to call a witness pecu- 
liarly available to him.” Morrison v. United States, —— 
U.S. App. D.C. , 865 F. 2d 521 (1966). In view of 
all the circumstances shown in this record,™ the trial 


The record also reveals that at a time the Government was 
searching for the complainant, appellant, who was aware an at- 
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court properly exercised its discretion in concluding it 
would be unreasonable, if not a legal anomaly, to permit 
adverse inferences to be drawn by the Government’s fail- 
ure to call the complainant due to its inability to locate 
his whereabouts. Graves v. United States, supra, Milton 
v. United States, supra.** Moreover, defense counsel was 
permitted to comment on the complainant’s absence during 
his summation. Therefore, if any adverse inferences were 
to be drawn, the jury could have well done so on its own. 
See, Cotter v. United States, 60 F. 2d 689 (2nd Cir. 1932). 
Consequently, error, if any, did not result in substantial 
prejudice to appellant. 


IV. Appellant’s statement, being properly admitted under 
existing law at the time of his trial, his conviction 
cannot now be reversed by a retroactive application of 
Miranda v. Arizona. 


(Tr. 4, 41) 


In his motion to suppress his threshold admission at 
trial, appellant clearly articulated the grounds for his mo- 


tachment had issued, observed the complainant on New Jersey and 
P Street (Tr. 106-107). The fact the complainant was available to 
appellant at a time when the Government was ignorant of his 
whereabouts, was sufficient reason in and of itself for the court to 
refuse the requested instruction. Richards V. United States, supra. 


25 Appellant’s contention that the Government should have secured 
complainant’s presence by employing the material witness procedure 
of Rule 46(b), Fed. R. Cr. P., is unrealistic for the following 
reasons: (1) In view of the complainant’s acknowledgement of 
service of subpoena and his assurances to Detective McEwen that 
he would be present at trial, (Tr. 11), it is doubtful that the Gov- 
ernment in order to sucessfully invoke the rule could establish 
that “it may become impractical to secure his presence by sub- 
poena ;” and (2) Because the rule legitimizes preventive detention of 
an innocent witness, the material witness procedure can be a harsh 
remedy, which the Government feels should be used sparingly and 
with the greatest discretion. See, Moore’s Federal Practice-Cipes, 
Crim. Rules § 46.11. Moreover, the record does not support appel- 
lant’s contention that the witness had been absent on several prior 
occassions, in fact it indicates the reverse (Copeland Tr. 2). 
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tion were founded upon Mallory objections (Tr. 4) ;* he 
did not interpose any constitutional objections that his 
statement was elicited in contravention of his right to 
remain silent and his right to counsel. The trial court 
found on the evidence presented, that the admission had 
been made at the time and place of appellant’s arrest and 
after he had been advised of his right to remain silent 
and that anything he did say could be used against him 
(Tr. 41). Appellant does not contend that this ruling was 
in error under existing law at the time of his pre-Miranda 
conviction, but now asks this Court to reverse his convic- 
tion by a retroactive application of the constitutional ex- 
clusionary rule laid down in Miranda v. Arizona, 384 
U.S. 436 (1966). This argument must fail. 

In addition to the fact appellant raised no right to 
counsel issue in the trial court, rendering his present 
constitutional contentions untimely, e.g. United States v. 
Indiviglio, 352 F.2d 276 (2nd Cir. en bane 1965), cert. 
denied, 383 U.S. 907 (1966); Clifton v. United States, 
D.C. Cir. No. 19,757, decided November 15, 1966, Slip 
op. at 3 n.8, his request to adopt the Miranda rules retro- 
spectively is precluded by the persuasive reasons against 
such a holding set forth in Johnson v. New Jersey, 384 
U.S. 719 (1966). Notwithstanding, appellant relying on 
a passage in Johnson,” argues the Court, on its on, 
should apply Miranda retroactively. This invitation has 
already been rejected by this Court. Commenting on a 
warning assumed deficient in Coleman v. United States, 
D.C. Cir. No. 19,662, decided July 14, 1966, this Court, 
citing Johnson v. New Jersey, disposed of the lack-of- 
advise contention by concluding that even if the warning 
was deficient, reversal would not be compelled. Slip op. 


26 Appellant himself, in his brief, denotes that his objections were 
based upon the Mallory rule. See, Appellant’s Brief, at p. 3. 


27™“Of course, States are still entirely free to effectuate under 
their own law stricter standards that those we have laid down and 
to apply those standards to a broader range of cases than is re- 
quired by this decision.” 384 U.S. 733. 
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at 3 n.1. Argument based on Miranda was urged in a 
supplemental memorandum in Luckett v. United States, 
D.C. Cir. No. 19,911. Nevertheless, the Court affirmed by 
per curiam order of July 12, 1966, citing Johnson v. New 
Jersey. See also, Wright v. United States, A.2d 
—— (D.C. Ct. App.; decided December 9, 1966) (No. 
4004); People v. McQueen, —— N.Y. , (N.Y. Ct. 
App.; decided October 27, 1966), 35 U.S. L. Week 2242. 
Similarly, in Clifton v. United States, supra, this Court, 
again relying on Johnson v. New Jersey, declined to give 
Escobedo v. Illinois, 378 U.S. 478 (1964), retroactive 
effect. 

Appellant’s alternative argument to reach the same re- 
sult, to the effect that even if this Court declines to apply 
Miranda retroactively, it should employ the underlaying 
rationale of Miranda, and reverse his conviction, is simi- 
larly without merit. This Court clearly indicated in its 
decisions predating Miranda, that Escobedo, the precursor 
of Miranda, would not be read beyond its narrow and 
precise holding.* See, Cephus v. United States, 122 US. 
App. D.C. 187, 352 F.2d 663 (1965), cert. denied, 384 
US. 1012 (1966); Kennedy v. United States, 122 US. 
App. D.C. 291, 353 F.2d 462 (1965); A. Williams v. 
United States, 120 U.S. App. 244, 345 F.2d 733, cert. 
denied, 382 U.S. 962 (1965). Appellant can point to no 
cases indicating this Court would have done otherwise, 
but for the advent of Miranda. Consequently, his alterna- 
tive argument must be similarly rejected. 


28 The retroactive application of Miranda issue is also presently 
before the court in Stith v. United States, D.C. Cir. No. 20,007 
(not yet decided). 


2° The holding only covers situations where: 


the police carry out a process of interrogations that lends it- 
self to eliciting incriminating statements, the suspect has re- 
quested and been denied an opportunity to consult with his 
lawyer, and the police have not effectively warned him of his 
absolute constitutional right to remain silent... . 


Escobedo Vv. Illinois, 378 U.S. at 490-91; See, Johnson V. New 
Jersey, 384 U.S. at 734-35. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G, BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


Of Counsel: 


CHARLES K. BERGIN, JR., 
Attorney, Department of Justice. 
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for the District of Columb:a Circy 
alee Salone eAiariee APPEALS r istrict of Columd:a Circuit 
FOR THE DISTRICT OF COLUMBIA CIRCU 


Nathan 16 cela 


CLERK 


Fairley N. Kilgo 
Appellant 
vs. No. 20,284 


United States of America 


eww ww ew a 


Appellee 
PETITION FOR REHEARING EN BANC 


Appellant respectfully petitions this Court for 
a rehearing en banc pursuant to the provisions of Rule 26 
of the Rules of this Court. 

Appellant's appeal from his conviction of 
assault with a dangerous weapon and carrying a dangerous 
weapon was based upon four separate contentions whieh, 
appellant urged, warranted a remand for a new trial or 
an outright reversal. These four points were as follows; 

(1) The delay of 359 days between appellant's 


arrest and his trial, only 31 of which were properly at- 


tributable to appellant, constituted a denial of appellant's 


constitutional right to a speedy trial. 
(2) The Government failed to sustain its bur- 


den of disproving beyond a reasonable doubt appellant's 


assertion, placed in evidence by the Government, that he 


acted in self-defense, having shot the complainant because 
he was attacked by the complainant, was afraid and was 


"defending himself". 
(3) The court below erred in refusing to give | 


the "missing witness" instruction with respect to the Gov+ 
| 
ernment's failure to produce the complaining witness. 


(4) This Court should apply the doctrine of 


Miranda vs. Arizona, 384 U. S. 436 (1966), retroactively | 


in this case; even if the Court declines to do so, the 
principles which underlay Miranda should lead the Court 
to reverse this conviction where there was no evidence 
that appellant committed the crime other than an aanitasaen 
which would have been excluded if the rule in Miranda 
applied. 

A Division of this Court on January 24, 1967 
filed a per curiam judgment (without opinion) affirming 
appellant's convictions, and disposing of the foregoing 
contentions as follows: 

(1) The speedy trial issue was disposed of as 


follows: 


"Appellant . . . having here 
asserted error in the trial court's de- 
nial of his motion to dismiss on the 
ground that a speedy trial had been de- 
nied, but see Hedgepeth v. United States, 

U. S. App. D. C. ig __y 304 F. 2a 
CBE, 688 (1966); United States v. Ewell, 
363 U. S., 116, 122 (1966); Smith v. 
United States, 118 U. S. App. D. C. 38, 41, 
331 F. 2d 704, 787 (en banc, 1964);". 


(2) The self-defense issue was disposed of by 
holding that evidence that complainant had been wounded 
four times, two bullets having struck him in the back, 
presented a jury question. 

(3) The missing witness instruction issue was 
a@isposed of by a reference to the fact that the District 
Judge had issued 2 bench warrant for the arrest of the wit- 
ness in question and that an unsuccessful search for him had 
been conducted, and by citing a case which places the matter 
of giving the instruction within the discretion of the trial 
judge. 

(4) The Miranda point was disposed of as follows: 


1! 


. . . appellant having finelly 
contended that his threshold admission should 
have been excluded by our giving retroactive 
application to Miranda v. Arizona, 364 U. S. 
436 (1966), which this court heretofore has 
refused to do, Coleman v. United States, 

Ve Se Apo. DEC. ; F. ad (No. 
39662, July 14, 1966) and See Johnson v. New 
Jersey, 304 U. S. 719 (1966);". 


Appellant's grounds for requesting a rehearing jen 


bane are as follows: 


" 


(1) Appellant respectfully asserts that the 


see" reference to the Hedgepeth, Smith and Ewell cases ddes 


not adequately dispose of the speedy triel issue. Both | 
! 
Hedgepeth and Smith make clear that a erucial fact in speedy 
trial cases is the amount of delay not reasonably attributa- 


| 
ble to the defendant. The maximum amount of delay not attrib- 
| 
| 


utable to the defendant in Hedgepeth was some sixty days, 


although the Court in that case found that even that delay 


had been acquiesced in by the defendant. The maximum not 

| 
| 
attributable to the defendant in Smith was somewhat less| 
than six months, but here again the Court found that the |de- 
| 


fendant shared in the responsibility for it. Even were the 


| 
delays of sixty days and six months in Hedgepeth and Smith 


considered not in any way attributable to the defendants! in 


those cases, the amounts of such delays are less than one- 
fifth and approximately one-half the delay clearly not attrib- 
utable to appellant in the case at bar. 


The Ewell case likewise fails to support the 


| 
| 
| 
| 
| 
Division's judgment. As pointed out in appellant's reply 
| 
| 
| 


Dis 


brief (footnote 2, page 7), that case was one in which the 


alleged delay was between the defendant's original arrest 
and a hearing pursuant to his reindictment after an earlier 
conviction had been overturned on collateral attack. The 
amount of constitutionally permissible delay in such 2 case, 
where the wheels of justice have ceased turning and no pro- 
ceedings are pending, is obviously greater than the amount 
of such delay in a case such as the one at bar, where the 
delay takes place prior to trial, during @ period when the 
Government has’ the burden of bringing it to trial as soon 
as reasonably possible. 

In light of recent decisions of this Court, es- 
pecially in the Hedgepeth case, there would seem little 
question gut that appellant's contention that he was denied 
a speedy trial would have been sustained head he been in jail 
during the delay. Accordingly, while the Division's judgment 
does not refer to the point, it seems clear that its rejec- 
tion of appellant's contention must heave been based upon the 
fact thet he was on bail prior to his trial. Appellant ar- 
gued thet the right to a speedy trial applies in bail as 
well as jail cases, and cited supporting decisions from 


other courts and supporting language from this Court. 


6 


Since this Court has not been faced squarely with this is- 


sue, and since the Division's judgment seems to rule on it 
i 
without discussion, appellant submits that the issue is an 


appropriate one for en bane consideration. The issue will 


| 
have increasing importance in view of the recent liberalir 


| 
zation of bail procedures in this Circuit. 


| 
Because of the importanee of the bail point, an# 
| 
in view of the increasing concern for enforcement of the 


| 
constitutional guarantee of a speedy trial which this 


Court has shown in numerous recent cases involving pre- 
trial delay, appellant submits that the issue as presented 
in this case is of sufficient importance and widespread 


application as go werrent a rehearing en banc. 


| 

| 
(2) Appellent's argument with respect to the 
Miranda case was based upon the contention that this Court 
could apply the decision retroactively. Reasons were sa 
forth why the Court should do so in this case, in which a 
direct appeal was pending and had not been eubmitteg at 
the time of the Miranda decision, and in which the sole 


evidence linking appellant to the crime was a statement 


which would not have been admissible had Mirande applied 


nswer 
this Court previously 
tively, and a citation of the Coleman 
the compelling circumstances 
for retroactive : ication Miranda in the case at bar, 
especially the fact thet there was no evidence whatsoever 
linking appellant to the crime other then his admission, 
which would nave been inadmissible under Miranda, this 
summary disposition of this issue can be explained only, 
it is believed, as establishing for the first time in this 
Circuit of a general rule against any retroactive application 
of Miranda. 
is'suomitted, for the reasons set forth in 
issenting opinions in LaShine v. United States 
and Stith v. United States (Nos. 19,818 and 20,007, decided 


January 24, 1967), and for the reasons set forth in appel- 


lent's brief, that neither Johnson nor Coleman goes any 


further than to say that the courts are not bound, as a 
constitutional matter, to apply Miranda retroactively, and 
that this Court is free to apply Miranda retroactively 
where it is satisfied that the circumstances of the case 


arrant it. That the circumstances of the particular case 


must be considered was recognized in LaShine and Stith, 
though the majority in those cases concluded that the cir- 
cumstances there presented did not warrant retroactive 
application. 

Appellent respectfully submits, for the reasons 
set forth in his brief, that this Court should apply Mir- 
ande retroactively in the case at bar. Appellant further 


submits, in view of the differing points of view expressed, 


in LeShine and Stith and of the different approach taken by 
the Division in this case from that taken by both the ma- 

jority end the minority in LaShine and Stith, that the issue 
of whetker Miranda may be applied retroactively, and, if s 
under what circumstances, is of sufficient importance and 


general applicability to warrant en bone consideration. 


(3) With respect to appellant's second and third 


contentions, those relating to self-defense and the nissing 


witness instruction, appellant submits that, for the reasons 
set forth in his brief and reply brief, the decision of the 
Rivision is incorrect, and that the few lines devoted to dach 
contention in the Division's judgment provide an inadequate 


vasig for rejection of the contentions. It is true that 


these two issues turn in part on facts peculiar to this 

hat reason the issues may be considered not 
of such nature and widespread importance as would normally 
warront rehearing en banc on the basis of them alone. In 
the event a rehearing en banc is granted, however, appellant 
requests that these issues be considered by the Court en 
banc, along with the remaining issues in the case. 


Conclusion 


» reasons set forth above, appellant 


respectfully requests that this Court grant a rehesring en 
banc of this appeal. 
Certification 
The undersigned counsel for appellant, appointed 
by this Court, hereby certify thet this Petition is presented 
in good feith and not for delay. 


Respectfully submitted, 


Bernard K. Shapiro 


Thomas J. Schwab 


616 Investment Building 
1511 K Street, N. W. 
Washington, D. C. 20005 


Counsel for Appellant 
Appointed by this Court 


CERTIFICATE OF SERVICE 


I hereby certify that the foregoing Petition For 
Rehearing En Banc was served upon the United States Attorney 
by leaving a copy thereof at his office in the United States 


Court House, Washington, D. C., this day of February, 


1967. 


Bernard K. Shapiro 


